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«åÂÊ‰Û ‡Ì„ÎËÈÒÍÓÈ Ë ËÏÒÍÓÈ ÒËÒÚÂÏ‡ÏË Ô‡‚‡ ÒÛ˘ÂÒÚ‚ÛÂÚ ÌÂÏ‡ÎÓ ‡ÁÎË-
˜ËÈ; Ó‰ÌÓ ËÁ Ì‡Ë·ÓÎÂÂ ËÁ‚ÂÒÚÌ˚ı Á‡ÍÎ˛˜‡ÂÚÒfl ‚ ‡ÁÌËˆÂ ÏÂÊ‰Û ÒÛ‰Â·Ì˚ÏË Â-
¯ÂÌËflÏË Ë responsa. Ç ÄÌ„ÎËË ÓÒÌÓ‚Ì˚Ï ÏÂı‡ÌËÁÏÓÏ ‡Á‚ËÚËfl Ô‡‚‡, ÔÓÏËÏÓ
ÒÚ‡ÚÛÚ‡, fl‚Îfl˛ÚÒfl Â¯ÂÌËfl ÒÛ‰ÂÈ; Ì‡ÔÓÚË‚, ‚ êËÏÂ ÚÓÈ ÊÂ ˆÂÎË ÒÎÛÊËÎË ÔÂÊ-
‰Â ‚ÒÂ„Ó ÏÌÂÌËfl ˛ËÒÚÓ‚-ÔÓÙÂÒÒËÓÌ‡ÎÓ‚, ÍÓÚÓ˚Â ÙÓÏÛÎËÓ‚‡ÎË Ò‚Ó˛ ÚÓ˜-
ÍÛ ÁÂÌËfl Ì‡ ÔÂ‰ÎÓÊÂÌÌ˚Â ËÏ ‚ÓÔÓÒ˚. ì ÏÂÌfl ÌÂÚ ÊÂÎ‡ÌËfl ÓÒÔ‡Ë‚‡Ú¸ ÛÒÚÓ-
fl‚¯ËÂÒfl ‚Á„Îfl‰˚, ÌÓ ‚ÒÂ ÊÂ, Í‡Í ÏÌÂ Í‡ÊÂÚÒfl, ÒÛ˘ÂÒÚ‚Û˛Ú ÓÒÌÓ‚‡ÌËfl ‰ÛÏ‡Ú¸,
˜ÚÓ ‚ Ò‚ÓÂÏ ÓÚÌÓ¯ÂÌËË Í ÒÛ‰Â·ÌÓÏÛ ‚Â‰ËÍÚÛ ËÏÎflÌÂ ÔÂ‚˚ı ÚÂı ‚ÂÍÓ‚ Ì‡¯ÂÈ
˝˚ ÌÂ ÒÚÓÎ¸ ÒËÎ¸ÌÓ ÓÚÎË˜‡ÎËÒ¸ ÓÚ ‡Ì„ÎË˜‡Ì, Í‡Í ˝ÚÓ ÔËÌflÚÓ Ò˜ËÚ‡Ú¸»
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. í‡Í
É.î. âÓÎÓ‚Ë˜ Ì‡˜‡Î Ò‚ÓÂ ÒÚ‡‚¯ÂÂ ÍÎ‡ÒÒË˜ÂÒÍËÏ ËÒÒÎÂ‰Ó‚‡ÌËÂ ‚ÓÔÓÒ‡ Ó ÁÌ‡˜Â-
ÌËË ÒÛ‰Â·ÌÓ„Ó ÔÂˆÂ‰ÂÌÚ‡ ‚ ÔÓ‚ËÌˆË‡Î¸ÌÓÏ Ô‡‚Â Ö„ËÔÚ‡. ë‡Ï‡ ˝Ú‡ ÔÓ·ÎÂÏ‡
Á‡ ˜ÂÚ‚ÂÚ¸ ‚ÂÍ‡ ‰Ó ÌÂ„Ó ·˚Î‡ ÔÓ‰ÌflÚ‡ ù. ÇÂÈÒÒÓÏ, Â˘Â ‚ 1912 „. ÓÚÏÂÚË‚¯ËÏ,
˜ÚÓ Û˜‡ÒÚÌËÍË ÒÛ‰Â·Ì˚ı ÔÓˆÂÒÒÓ‚, ÔÓÚÓÍÓÎ˚ ÍÓÚÓ˚ı ÒÓı‡ÌËÎËÒ¸ ÒÂ‰Ë Ô‡-
ÔËÛÒÓ‚ ËÏÒÍÓ„Ó Ö„ËÔÚ‡, ÒÛ˘ÂÒÚ‚ÂÌÌÓ ˜‡˘Â ÒÒ˚Î‡˛ÚÒfl Ì‡ ·ÓÎÂÂ ‡ÌÌËÂ ÒÛ‰ÂÈ-
ÒÍËÂ ‚Â‰ËÍÚ˚ ÔÓ ÒıÓ‰Ì˚Ï ‰ÂÎ‡Ï, ÌÂÊÂÎË Ì‡ ÔÓ‚ËÌˆË‡Î¸Ì˚Â ˝‰ËÍÚ˚ ËÎË ËÏÔÂ-
‡ÚÓÒÍËÂ ÂÒÍËÔÚ˚
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. ë‰ÂÎ‡‚ ¯‡„ ‚ÔÂÂ‰ ‚ ‡ÒÒÏÓÚÂÌËË ÒÓÓÚ‚ÂÚÒÚ‚Û˛˘Ëı ËÒ-
ÚÓ˜ÌËÍÓ‚ Ë ‰ÓÒÚ‡ÚÓ˜ÌÓ ÔÓ‰Ó·ÌÓ ËÁÛ˜Ë‚ Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚‡ „Î‡‚ÌÂÈ¯Ëı Ô‡ÔËÛÒÓ‚,
âÓÎÓ‚Ë˜ ÔË¯ÂÎ Í ÒÔ‡‚Â‰ÎË‚ÓÏÛ ‚˚‚Ó‰Û, ˜ÚÓ ‚ ËÏÒÍÓÏ Ö„ËÔÚÂ «ÒÛ˘ÂÒÚ‚Ó‚‡-
Î‡ ÛÒÚÓÈ˜Ë‚‡fl Ô‡ÍÚËÍ‡ ˆËÚËÓ‚‡Ú¸ ÒÛ‰Â·Ì˚Â ÔÂˆÂ‰ÂÌÚ˚ Í‡Í ‡„ÛÏÂÌÚ ‚ ÒÛ‰Â·-
Ì˚ı ‡Á·Ë‡ÚÂÎ¸ÒÚ‚‡ı; ÔÂˆÂ‰ÂÌÚ ˜‡ÒÚÓ ‚˚ÒÚÛÔ‡Î ‚ Í‡˜ÂÒÚ‚Â „Î‡‚ÌÓ„Ó ÓÒÌÓ‚‡-
ÌËfl ‰Îfl ‚˚ÌÂÒÂÌËfl ‚Â‰ËÍÚ‡; ÔË˜ÂÏ Ú‡Í‡fl Ô‡ÍÚËÍ‡ Ó·ÎÂ„˜‡Î‡Ò¸ ËÒÔÓÎ¸ÁÓ‚‡ÌË-
ÂÏ ÓÙËˆË‡Î¸Ì˚ı ÊÛÌ‡ÎÓ‚ Ë Ò·ÓÌËÍÓ‚, ÒÓÒÚ‡‚ÎÂÌÌ˚ı ËÁ ÔÓÚÓÍÓÎÓ‚, ÍÓÚÓ˚Â
·˚ÎË ÒÍÓÔËÓ‚‡Ì˚ ËÁ ˝ÚËı ÊÛÌ‡ÎÓ‚»
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. 
éÒÌÓ‚Ì‡fl ÔÓÎÂÏËÍ‡ ‡Á‚ÂÌÛÎ‡Ò¸ ‚ÓÍÛ„ ‚˚‚Ó‰Ó‚ ËÁ ˝ÚÓ„Ó ‚ÂÌÓ„Ó Ì‡·Î˛‰Â-

ÌËfl Ë ÚÓ„Ó, Ì‡ÒÍÓÎ¸ÍÓ ÒËÎ¸ÌÓ ËÒÍÓÏ˚Â ‚˚‚Ó‰˚ ÏÓ„ÛÚ ÔÓ‚ÎËflÚ¸ Ì‡ ÚÂÓË˛ Ë ËÒ-
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ÚÓËÓ„‡ÙË˛ ËÏÒÍÓ„Ó Ô‡‚‡. ä‡Í ËÁ‚ÂÒÚÌÓ, ˛Ë‰Ë˜ÂÒÍÛ˛ ÒËÒÚÂÏÛ ‰ÂÎ‡ÂÚ ÔÂ-
ˆÂ‰ÂÌÚÌÓÈ ÓÒÓ·‡fl ÓÎ¸ ÒÛ‰¸Ë, ÍÓÚÓ˚È ÌÂ ÔÓÒÚÓ ÔËÏÂÌflÂÚ Ì‡ Ô‡ÍÚËÍÂ ÛÊÂ ÒÛ-
˘ÂÒÚ‚Û˛˘Û˛ ÌÓÏÛ, ÌÓ ‚Ë‰ÓËÁÏÂÌflÂÚ ÂÂ, ÛÚÓ˜ÌflÂÚ Ë ‚ ÌÂÍÓÚÓ˚ı ÒÎÛ˜‡flı
Ú‚ÓËÚ Ò‚ÓËÏ Â¯ÂÌËÂÏ ÌÓ‚˚È Á‡ÍÓÌ. íÓ Ó·ÒÚÓflÚÂÎ¸ÒÚ‚Ó, ˜ÚÓ ‚ ÒÛ‰‡ı ËÏÒÍÓ„Ó
Ö„ËÔÚ‡ ˆËÚËÓ‚‡ÎËÒ¸ ·ÓÎÂÂ ‡ÌÌËÂ ÒÛ‰Â·Ì˚Â ÔÓÚÓÍÓÎ˚, Ò‡ÏÓ ÔÓ ÒÂ·Â ÌÂ ÔÓ‰-
Ú‚ÂÊ‰‡ÂÚ Ë ÌÂ ÓÔÓ‚Â„‡ÂÚ ÔÂ‰ÔÓÎÓÊÂÌËfl Ó ÔÂˆÂ‰ÂÌÚÌÓÏ ı‡‡ÍÚÂÂ ËÏÒÍÓ-
Â„ËÔÂÚÒÍÓ„Ó Ô‡‚‡. óÂÏ Ó·˙flÒÌflÂÚÒfl ÔÓ‰Ó·Ì‡fl Ô‡ÍÚËÍ‡? äÓÂÚÒfl ÎË ÔË˜ËÌ‡
Ú‡ÍÓÈ ÂˆËÚ‡ˆËË ‚ Ò‡ÏÓÏ ı‡‡ÍÚÂÂ ÔÓ‚ËÌˆË‡Î¸ÌÓ„Ó Â„ËÔÂÚÒÍÓ„Ó Ô‡‚‡? ëÎÂ-
‰ÛÂÚ ÎË ÒÏÓÚÂÚ¸ Ì‡ ÌÂÂ Í‡Í Ì‡ ‰Â‚Ë‡ˆË˛ ËÎË Í‡Í Ì‡ ÔÓfl‚ÎÂÌËÂ „ÎÛ·ËÌÌÓÈ ÒÛ˘-
ÌÓÒÚË ÚÂı ËÎË ËÌ˚ı ÔÓˆÂÒÒÓ‚? ùÚË ‚ÓÔÓÒ˚ ÒÚ‡ÎË ÍÎ˛˜Â‚˚ÏË ‰Îfl ËÒÒÎÂ‰Ó‚‡ÚÂ-
ÎÂÈ. ë‡Ï âÓÎÓ‚Ë˜ ÒÓÏÌÂ‚‡ÎÒfl ‚ ÚÓÏ, ˜ÚÓ ÂˆËÚ‡ˆËfl ÒÛ‰Â·Ì˚ı Â¯ÂÌËÈ ‡‰‚ÓÍ‡-
Ú‡ÏË ÒÓÔÓ‚ÓÊ‰‡Î‡Ò¸ ‡Á‡·ÓÚÍÓÈ ÚÂÓËË ÔÂˆÂ‰ÂÌÚÌÓ„Ó Ô‡‚‡ ‚ ËÏÒÍÓÂ
‚ÂÏfl. Ç ˜‡ÒÚÌÓÒÚË, ÔÓ Â„Ó ÏÌÂÌË˛, ÌÂ ·˚ÎÓ ÓÒÌÓ‚‡ÌËÈ Ò˜ËÚ‡Ú¸, ˜ÚÓ ÔË ËÒÔÓÎ¸-
ÁÓ‚‡ÌËË ·ÓÎÂÂ ‡ÌÌËı ‚Â‰ËÍÚÓ‚ Â‰ËÌË˜ÌÓÂ Â¯ÂÌËÂ ÁÌ‡˜ËÎÓ ÏÂÌ¸¯Â, ÌÂÊÂÎË
ÒÂËfl Â‰ËÌÓÓ·‡ÁÌ˚ı ÒÛ‰Â·Ì˚ı ÔÓÒÚ‡ÌÓ‚ÎÂÌËÈ
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. Å˚ÎË ÎË ËÒÚÓÍË ÔÂˆÂ‰ÂÌÚÌÓÈ
Ô‡ÍÚËÍË ËÏÒÍËÏË ËÎË ÏÂÒÚÌ˚ÏË, Ú.Â. ÔÚÓÎÂÏÂÂ‚ÒÍËÏË? – ÒÔ‡¯Ë‚‡ÂÚ âÓÎÓ-
‚Ë˜ Ë ÒÍÎÓÌflÂÚÒfl Í ÔÂ‚ÓÈ ‚ÓÁÏÓÊÌÓÒÚË, ÔÂ‰Î‡„‡fl ÒÎÂ‰Û˛˘ÂÂ Ó·˙flÒÌÂÌËÂ: ‚
ÂÒÔÛ·ÎËÍ‡ÌÒÍÓÏ êËÏÂ ÒÒ˚Î‡Ú¸Òfl Ì‡ ÔÂˆÂ‰ÂÌÚ˚ ·˚ÎÓ Ó·˚˜Ì˚Ï ‰ÂÎÓÏ, ‚ Ö„ËÔ-
ÚÂ ÊÂ, ÔËÒÓÂ‰ËÌÂÌÌÓÏ Í ËÏÒÍÓÏÛ „ÓÒÛ‰‡ÒÚ‚Û Ì‡ ËÁÎÂÚÂ ÂÒÔÛ·ÎËÍ‡ÌÒÍÓ„Ó ÔÂ-
ËÓ‰‡, ˝Ú‡ Ô‡ÍÚËÍ‡ ·˚Î‡ ÛÒ‚ÓÂÌ‡ ‚ ˜ËÒÎÂ ÔÓ˜Ëı ËÏÒÍËı ÌÓ‚Ó‚‚Â‰ÂÌËÈ. Ñ‡Î¸-
ÌÂÈ¯ÂÂ ÒÓ‚Â¯ÂÌÒÚ‚Ó‚‡ÌËÂ ˛Ë‰Ë˜ÂÒÍÓÈ Ì‡ÛÍË ‚ Ò‡ÏÓÏ êËÏÂ ÔË‚ÂÎÓ Í ÚÓÏÛ,
˜ÚÓ Ú‡Ï Ë ÚflÊÛ˘ËÂÒfl ÒÚÓÓÌ˚, Ë ‡‰‚ÓÍ‡Ú˚ ÔÓÚÂflÎË ËÌÚÂÂÒ Í ÔÂˆÂ‰ÂÌÚ‡Ï, ÔÓ-
ÒÍÓÎ¸ÍÛ ÏÓ„ÎË ÓÔË‡Ú¸Òfl Ì‡ Á‡ÍÎ˛˜ÂÌËfl ˝ÍÒÔÂÚÓ‚ ‚ Ó·Î‡ÒÚË Ô‡‚‡ (responsa
prudentium); ‚ Ö„ËÔÚÂ, Ì‡ÔÓÚË‚, ÔÓ‰Ó·ÌÓ„Ó ‡Á‚ËÚËfl ÌÂ ÔÓËÁÓ¯ÎÓ: ÏÂÊ‰Û Ì‡˜‡-
ÎÓÏ II Ë ÒÂÂ‰ËÌÓÈ III ‚. ËÁ ÒÚ‡ÓÈ, ÌÓ ‚ÒÂ Â˘Â ‚ÓÒÚÂ·Ó‚‡ÌÌÓÈ ËÏÒÍÓÈ Ô‡ÍÚËÍË
Ú‡Ï ‚˚‡ÒÚ‡ÂÚ ÓÒÓ·‡fl Ò‡ÏÓ·˚ÚÌ‡fl ÒËÒÚÂÏ‡. Ç ‰‡Î¸ÌÂÈ¯ÂÏ, ÔÓ ÏÌÂÌË˛ âÓÎÓ‚Ë-
˜‡, ÔÂˆÂ‰ÂÌÚ˚ ·˚ÎË Ó·Â˜ÂÌ˚ Ë ‚˚ÚÂÒÌÂÌ˚ Á‡ÍÓÌÓ‰‡ÚÂÎ¸Ì˚ÏË ‡ÍÚ‡ÏË ‚ÒflÍÓ-
„Ó Ó‰‡, ‚ ÓÒÓ·ÂÌÌÓÒÚË ÊÂ ËÒıÓ‰fl˘ËÏË ÓÚ ËÏÔÂ‡ÚÓ‡
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. 

ëÎÂ‰Û˛˘ËÏ ¯‡„ÓÏ ‚ ‡ÒÒÏÓÚÂÌËË ‚ÓÔÓÒ‡ ÒÚ‡ÎÓ ÔÂÂÌÂÒÂÌËÂ Â„Ó ‚ ÔÎÓÒ-
ÍÓÒÚ¸ ˛Ë‰Ë˜ÂÒÍÓÈ ÚÂÓËË. ã. ÇÂÌ„Â Ò˜ÂÎ Â„ËÔÂÚÒÍÛ˛ Ô‡ÍÚËÍÛ ·ÂÒÒÔÓÌÓ ÔÂ-
ˆÂ‰ÂÌÚÌÓÈ Ë ÔÂ‰ÔÓÎÓÊËÎ, ˜ÚÓ ‚ ËÏÒÍÓÏ Ö„ËÔÚÂ ÒÍÎ‡‰˚‚‡ÎÓÒ¸ ÒÛ‰ÂÈÒÍÓÂ Ô‡-
‚Ó, ‚ Ó·˘Ëı Ò‚ÓËı ˜ÂÚ‡ı ÔÓ‰Ó·ÌÓÂ ‡Ì„ÎÓ-‡ÏÂËÍ‡ÌÒÍÓÏÛ
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. Ö„Ó ÓÔÔÓÌÂÌÚÓÏ, ÓÚ-
Í‡Á˚‚‡˛˘ËÏÒfl ‚Ë‰ÂÚ¸ ‚ ˆËÚËÓ‚‡ÌËË ÒÛ‰Â·Ì˚ı Â¯ÂÌËÈ Ì‡ÎË˜ËÂ ÔËÁÌ‡ÍÓ‚
ÔÂˆÂ‰ÂÌÚÌÓ„Ó Ô‡‚‡ per se, ‚˚ÒÚÛÔËÎ É.-û. ÇÓÎ¸Ù, ÓÒÔÓË‚¯ËÈ ÚÓ˜ÍÛ ÁÂÌËfl
ÇÂÌ„Â‡ Ì‡ ÚÓÏ ÓÒÌÓ‚‡ÌËË, ˜ÚÓ «‚ Ö„ËÔÚÂ ÓÚÒÛÚÒÚ‚Ó‚‡ÎË Ó·˘Â‰ÓÒÚÛÔÌ˚Â Ò‚Ó‰˚
ÒÛ‰Â·Ì˚ı Â¯ÂÌËÈ; ÒÎÂ‰Ó‚‡ÚÂÎ¸ÌÓ, ÔÓËÒÍ ÔÂˆÂ‰ÂÌÚÓ‚ ÚÂ·Ó‚‡Î ‚ÂÒ¸Ï‡ ÚÛ‰Ó-
ÂÏÍÓÈ ‡·ÓÚ˚ Ò 
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 ‚ ‡ıË‚‡ı. èÓ‰·Ó ÒÛ‰Â·Ì˚ı Â¯ÂÌËÈ Ì‡ıÓ-
‰ËÎÒfl ‚ÌÂ „ÓÒÛ‰‡ÒÚ‚ÂÌÌÓ„Ó ÍÓÌÚÓÎfl Ë Á‡‚ËÒÂÎ ÎË¯¸ ÓÚ ÒÔÓÒÓ·ÌÓÒÚË ‡‰‚ÓÍ‡ÚÓ‚
‰Ó·˚‚‡Ú¸ ÌÂÓ·ıÓ‰ËÏ˚Â ‰Îfl ÌËı Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚‡»
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. ïÓÚfl Ú‡ÍÓÈ ‡„ÛÏÂÌÚ ÌÂÎ¸Áfl
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Ibid. P. 11–12.
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Ibid. P. 14–15.
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Wenger L.

 

 Rechtstheoretische Fragen in der juristischen Papyrusforschung // Actes du
V

 

e

 

 Congr

 

è

 

s international de papyrologie. Bruxelles, 1938. P. 552–553.
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‘

 

ϒπομνηματισμοι

 

v

 

 (commentarii) – ÓÙËˆË‡Î¸Ì˚Â ÊÛÌ‡Î˚ ÔÓ‚ËÌˆË‡Î¸Ì˚ı ˜Ë-
ÌÓ‚ÌËÍÓ‚, ÍÛ‰‡ ‚ÌÓÒËÎËÒ¸ ÔÓ‰ÂÌÌ˚Â Á‡ÔËÒË Ó· Ëı ‰ÂflÚÂÎ¸ÌÓÒÚË Ë ÔËÌflÚ˚ı Â¯ÂÌË-
flı. äÓ„‰‡ ˜ËÌÓ‚ÌËÍ ‚˚ÒÚÛÔ‡Î ‚ Í‡˜ÂÒÚ‚Â ÒÛ‰¸Ë, ‚ Â„Ó ÊÛÌ‡ÎÂ ÔÓÚÓÍÓÎËÓ‚‡ÎËÒ¸ ÒÛ-
‰Â·Ì˚Â ÒÎÛ¯‡ÌËfl; ÔÓ˝ÚÓÏÛ 

 

υ

 

J

 

πομνηματισμο

 

v
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fl‚ÎflÂÚÒfl ÌÓÏ‡ÚË‚Ì˚Ï ÚÂÏËÌÓÏ ‰Îfl
Ó·ÓÁÌ‡˜ÂÌËfl Í‡Í ÒÛ‰Â·ÌÓ„Ó ÔÓÚÓÍÓÎ‡, Ú‡Í Ë ÔËÌflÚÓ„Ó Â¯ÂÌËfl.
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Wolff H.J. 

 

Faktoren der Rechtsbildung im hellenistisch-r
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gypten // ZSS. 1953.
70. S. 53–54.
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Ò˜ÂÒÚ¸ Û‰Ó‚ÎÂÚ‚ÓËÚÂÎ¸Ì˚Ï Ë ÔÓÎÌÓÒÚ¸˛ ÓÚ‚Â˜‡˛˘ËÏ ÒÛÚË ‚ÓÔÓÒ‡ (·ÂÒÒÔÓÌÓ
ÔÂˆÂ‰ÂÌÚÌ‡fl ‡Ì„ÎËÈÒÍ‡fl Ô‡‚Ó‚‡fl ÒËÒÚÂÏ‡ ‚ ÚÂ˜ÂÌËÂ ‚ÂÍÓ‚ ÌÂ ËÏÂÎ‡ «Ó·˘Â‰Ó-
ÒÚÛÔÌ˚ı Ò‚Ó‰Ó‚ ÒÛ‰Â·Ì˚ı Â¯ÂÌËÈ»
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), Í ÚÓ˜ÍÂ ÁÂÌËfl ÇÓÎ¸Ù‡ ÔËÒÓÂ‰ËÌËÎÒfl
‚ÔÓÒÎÂ‰ÒÚ‚ËË Ë ËÁ‚ÂÒÚÌ˚È Ô‡ÔËÓÎÓ„ Ü. åÂÎÂÁ-åÓ‰ÊÂÂ‚ÒÍËÈ
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.

ê. ä‡ˆÓÙ ‚ ‰‚Ûı Ò‚ÓËı ‡·ÓÚ‡ı ‚ÌÓ‚¸ Ó·‡ÚËÎÒfl Í ËÁÛ˜ÂÌË˛ ‚ÒÂ„Ó ÍÓÏÔÎÂÍÒ‡
Ô‡ÔËÓÎÓ„Ë˜ÂÒÍËı Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚, ÁÌ‡˜ËÚÂÎ¸ÌÓ ·ÓÎÂÂ ¯ËÓÍÓÏÛ, ÌÂÊÂÎË ‰ÓÒÚÛÔ-
Ì˚È âÓÎÓ‚Ë˜Û, Ë ÔÓ‰Ú‚Â‰ËÎ Ò‰ÂÎ‡ÌÌÓÂ ÚÂÏ Ì‡·Î˛‰ÂÌËÂ Ó· ÛÒÚÓÈ˜Ë‚ÓÈ Ô‡ÍÚË-
ÍÂ ÓÔË‡Ú¸Òfl ‚ ‰Â·‡Ú‡ı Ì‡ ˆËÚËÓ‚‡ÌËÂ ÒÛ‰Â·Ì˚ı ÔÂˆÂ‰ÂÌÚÓ‚. èÓÏËÏÓ ÒÓÁ‰‡-
ÌËfl Ò‚Ó‰ÌÓÈ Ú‡·ÎËˆ˚ Ë ‡Ì‡ÎËÁ‡ ‚ÒÂı ËÏÂ˛˘ËıÒfl ‚ Ì‡¯ÂÏ ‡ÒÔÓflÊÂÌËË Ô‡ÔË-
ÛÒÌ˚ı Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚
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, Á‡ÒÎÛ„‡ ä‡ˆÓÙ‡ Á‡ÍÎ˛˜‡ÂÚÒfl ‚ ÚÓÏ, ˜ÚÓ ÓÌ ‚ÔÓÎÌÂ
Ó·ÓÒÌÓ‚‡ÌÌÓ ÏÂÌflÂÚ Û„ÓÎ ÁÂÌËfl Ì‡ ÌËı. ä‡ˆÓÙ Ì‡ÔÓÏËÌ‡ÂÚ Ó ÚÓÏ, ˜ÚÓ ÔÂÂ‚Ó-
‰ËÚ¸ ‡ÒÒÏÓÚÂÌËÂ ‚ÓÔÓÒ‡ ‚ ÔÎÓÒÍÓÒÚ¸ ˛Ë‰Ë˜ÂÒÍÓÈ ÚÂÓËË Ë ‰ÂÎ‡Ú¸ ‚˚‚Ó‰˚ Ó
ÒÛ˘ÌÓÒÚË Ë ı‡‡ÍÚÂÂ ÔÓ‚ËÌˆË‡Î¸ÌÓ„Ó – ËÎË ÊÂ ËÏÒÍÓ„Ó – Ô‡‚‡ Í‡Í Ú‡ÍÓ‚Ó„Ó
ÔÂÊ‰Â‚ÂÏÂÌÌÓ, ÔÓÒÍÓÎ¸ÍÛ Â˜¸ Ë‰ÂÚ ÎË¯¸ Ó ÒÛ„Û·ÓÈ Ô‡ÍÚËÍÂ, ÔË˜ÂÏ Ú‡ÍÓÈ,
Ó ÍÓÚÓÓÈ Ì‡Ï ËÁ‚ÂÒÚÌÓ ÚÓÎ¸ÍÓ ËÁ Ó‰ÌÓÈ Ë ÔËÚÓÏ ÌÂ·ÂÒÔËÒÚ‡ÒÚÌÓÈ „ÛÔÔ˚
Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚. è‡ÔËÛÒÌ˚Â ÔÓÚÓÍÓÎ˚, Ì‡¯ ÓÒÌÓ‚ÌÓÈ ËÒÚÓ˜ÌËÍ ‚ ‰‡ÌÌÓÏ Ò˛ÊÂ-
ÚÂ, ÌÂ fl‚Îfl˛ÚÒfl ÒÓ˜ËÌÂÌËflÏË ÔÓ ˛Ë‰Ë˜ÂÒÍÓÈ ÚÂÓËË Ë ÔÓ‰‡˛Ú Ï‡ÚÂË‡Î ‚
ÓÔÂ‰ÂÎÂÌÌÓÏ, ËÚÓË˜ÂÒÍË ÔÂÔ‡ËÓ‚‡ÌÌÓÏ ‚Ë‰Â. èÓ ˝ÚÓÈ ÔË˜ËÌÂ ä‡ˆÓÙ
ÔÂ‰Î‡„‡ÂÚ ÓÚÍ‡Á‡Ú¸Òfl ÓÚ ‰ÂÎ‡‚¯ËıÒfl ‡ÌÂÂ ÔÓÔ˚ÚÓÍ, ÓÒÌÓ‚˚‚‡flÒ¸ Ì‡ ‰‡ÌÌ˚ı
Ô‡ÔËÛÒÓ‚, ‡ÒÒÛÊ‰‡Ú¸ Ó ËÏÒÍÓ-Â„ËÔÂÚÒÍÓÈ Ô‡‚Ó‚ÓÈ ÒËÒÚÂÏÂ Ì‡ ÛÓ‚ÌÂ ÚÂÓÂ-
ÚË˜ÂÒÍËı ËÒÚÓËÍÓ-Ô‡‚Ó‚˚ı ‰ÂÙËÌËˆËÈ Ë Ì‡ÒÚ‡Ë‚‡ÂÚ Ì‡ ÚÓÏ, ˜ÚÓ ËÁ‚ÂÒÚËfl ÒÛ-
‰Â·Ì˚ı ÔÓÚÓÍÓÎÓ‚ ÒÛÚ¸ ÌÂ ·ÓÎÂÂ ˜ÂÏ ËÎÎ˛ÒÚ‡ˆËË ‡‰‚ÓÍ‡ÚÒÍËı ÔËÂÏÓ‚ ÚÓ„Ó
‚ÂÏÂÌË. «å˚ ÌÂ ÏÓÊÂÏ, – ÔË¯ÂÚ ÓÌ, – ‰‡Ú¸ ÓÍÓÌ˜‡ÚÂÎ¸Ì˚È ÓÚ‚ÂÚ Ì‡ ‚ÓÔÓÒ,
ËÏÂÎË ÎË Â„ËÔÂÚÒÍËÂ ÒÛ‰Â·Ì˚Â Â¯ÂÌËfl ÒËÎÛ Á‡ÍÓÌ‡, ÌÓ Ï˚ ÏÓÊÂÏ ÒÍ‡Á‡Ú¸, ˜ÚÓ
ÓÌË fl‚ÎflÎËÒ¸ Ó·˘ÂÔËÌflÚ˚Ï Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚ÓÏ Ó Á‡ÍÓÌÓ‰‡ÚÂÎ¸ÌÓÈ ÌÓÏÂ (accept-
able evidence of the law)»
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. à ‰ÂÈÒÚ‚ËÚÂÎ¸ÌÓ, ËÒÔÓÎ¸ÁÓ‚‡ÌÌ˚Â ‚ Ô‡ÔËÛÒ‡ı ÒÛ‰Â·-
Ì˚Â Â¯ÂÌËfl ÒÎÂ‰ÛÂÚ ÔËÁÌ‡Ú¸ ‰ÓÍ‡Á‡ÚÂÎ¸ÒÚ‚‡ÏË ÒÍÓÂÂ ËÚÓË˜ÂÒÍÓ„Ó, ÌÂÊÂ-
ÎË ˛Ë‰Ë˜ÂÒÍÓ„Ó Ò‚ÓÈÒÚ‚‡. ê‡Á‚Ë‚‡fl Ï˚ÒÎ¸ âÓÎÓ‚Ë˜‡, ä‡ˆÓÙ ÔÓÎ‡„‡Î, ˜ÚÓ Ó·-
‡˘ÂÌËÂ Í ÒÛ‰Â·Ì˚Ï ÔÓÚÓÍÓÎ‡Ï ÒÎÛÊËÚ ÌÂ ·ÓÎÂÂ ˜ÂÏ ËÚÓË˜ÂÒÍËÏ ÔËÂÏÓÏ,
Ë ˆËÚËÛÂÏ˚Â ‚ Ô‡ÔËÛÒ‡ı ÔÂˆÂ‰ÂÌÚ˚ Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚Û˛Ú ÌÂ ÒÚÓÎ¸ÍÓ Ó ÚÓÏ, ˜ÚÓ
ÒÛ‰Â·ÌÓÂ Â¯ÂÌËÂ Í‡Í Ú‡ÍÓ‚ÓÂ ÛÒÚ‡Ì‡‚ÎË‚‡ÎÓ Ô‡‚Ó‚Û˛ ÌÓÏÛ, ÒÍÓÎ¸ÍÓ Ó ÚÓÏ,
˜ÚÓ ËÏÂÌÌÓ ËÁ ÒÛ‰Â·ÌÓ„Ó Â¯ÂÌËfl ‡‰‚ÓÍ‡Ú ÛÁÌ‡‚‡Î ËÒÍÓÏÛ˛ ÌÓÏÛ
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ÑÎfl ÓÚ‚ÂÚ‡ Ì‡ ‚ÓÔÓÒ Ó ÔË˜ËÌ‡ı, ÔÓ ÍÓÚÓ˚Ï Í ÍÓÌˆÛ I ‚. ‚ÓÁÌËÍ‡ÂÚ Ô‡ÍÚËÍ‡
ËÒÔÓÎ¸ÁÓ‚‡ÌËfl ÒÛ‰Â·Ì˚ı ÔÂˆÂ‰ÂÌÚÓ‚, ä‡ˆÓÙ ÔÂ‰Î‡„‡ÂÚ ‰‚‡ ‚Á‡ËÏÓÒ‚flÁ‡ÌÌ˚ı
Ó·˙flÒÌÂÌËfl. ëÓ„Î‡ÒÌÓ ÔÂ‚ÓÏÛ, ‚ ˆÂÎÓÏ ÔÓ‚ÚÓfl˛˘ÂÏÛ ‰Ó‚Ó‰˚ âÓÎÓ‚Ë˜‡, ‚
ÂÒÔÛ·ÎËÍ‡ÌÒÍÓÏ êËÏÂ ÒÛ‰Â·Ì˚Â ÔÂˆÂ‰ÂÌÚ˚ Í‡Í Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚‡ ˛Ë‰Ë˜ÂÒÍÓÈ
ÌÓÏ˚ ·˚ÎË ‡‚ÌÓˆÂÌÌ˚ ÏÌÂÌËflÏ ˝ÍÒÔÂÚÓ‚ ‚ Ó·Î‡ÒÚË Ô‡‚‡ (responsa pruden-
tium), Á‡ÚÂÏ ‚ ÔÂËÓ‰ ÔËÌˆËÔ‡Ú‡ ‚ÓÁÓÒÎÓ ‚ÌËÏ‡ÌËÂ Í responsa, ÍÓÚÓ˚Â Ò ÚÂ˜Â-
ÌËÂÏ ‚ÂÏÂÌË ‚˚ÚÂÒÌËÎË ÒÛ‰Â·Ì˚Â ÔÂˆÂ‰ÂÌÚ˚. ëÎÂ‰Ó‚‡ÚÂÎ¸ÌÓ, ‰ÂÎ‡ÂÚ ‚˚‚Ó‰
ä‡ˆÓÙ, «Ô‡ÍÚËÍ‡ ˆËÚËÓ‚‡Ú¸ ÒÛ‰Â·Ì˚Â Â¯ÂÌËfl ÔÓÌËÍÎ‡ ‚ Ö„ËÔÂÚ ËÁ êËÏ‡;
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é ÚÓÏ, Í‡Í ÏÂÌflÎ‡Ò¸ Ëı ÒËÒÚÂÏ‡ Ò XIII ÔÓ XIX ‚. ÒÏ. 

 

Pluckett T.F.T.

 

 A Concise His-
tory of the Common Law. L., 1956. P. 259–350; 

 

Potter H.

 

 An Historical Introduction to En-
glish Law and Its Institutions. L., 1943. P. 228–249. 
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Modrzejewski J.

 

 La r

 

è

 

gle de droit dans l’Egypte romain (Etat de questions et perspec-
tives de recherches) // Proceedings of the XII International Congress of Papyrologists. Toron-
to, 1970. P. 340.

 

11

 

Katzoff R.

 

 Sources of Law in Roman Egypt. The Role of the Prefect // ANRW. 1980. 2.
13. P. 833–841.
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Idem

 

. Precedents in the Courts of Roman Egypt // ZSS. 1972. 89. ê. 291.
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Katzoff

 

. Precedents… P. 291.



 

84

 

…‡ ÔÓÒÍÓÎ¸ÍÛ ‡Á‚ËÚËÂ ˛ËÒÔÛ‰ÂÌˆËË ‚ Ö„ËÔÚÂ ÓÚÒÚ‡‚‡ÎÓ ÓÚ êËÏ‡, Ë responsa
ÌÂ ÏÓ„ÎË Á‡ÚÏËÚ¸ ÒÓ·ÓÈ ÒÛ‰Â·Ì˚Â Â¯ÂÌËfl, ÔÓÒÎÂ‰ÌËÂ ÓÒÚ‡‚‡ÎËÒ¸ ‚‡ÊÌÂÈ¯ËÏ
˛Ë‰Ë˜ÂÒÍËÏ ËÒÚÓ˜ÌËÍÓÏ»
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ÑÛ„ÓÂ Ó·˙flÒÌÂÌËÂ, ÔÂ‰ÎÓÊÂÌÌÓÂ ÛÊÂ Ò‡ÏËÏ ä‡ˆÓÙÓÏ, ‰ÓÔÓÎÌflÂÚ ÔÂ‚ÓÂ,
ËÒıÓ‰fl ËÁ ÒÓ·ÒÚ‚ÂÌÌÓ Â„ËÔÂÚÒÍËı ÛÒÎÓ‚ËÈ, Ë ÓÒÌÓ‚‡ÌÓ Ì‡ ÚÓÏ, ˜ÚÓ ‚ ÛÒÎÓ‚Ëflı Ô‡-
‡ÎÎÂÎ¸ÌÓ„Ó ÒÛ˘ÂÒÚ‚Ó‚‡ÌËfl ÚÂı Ô‡‚Ó‚˚ı ÒËÒÚÂÏ (ËÏÒÍÓÈ, ÔÚÓÎÂÏÂÂ‚ÒÍÓÈ Ë
Â„ËÔÂÚÒÍÓÈ) Â¯ÂÌËfl ËÏÒÍÓ„Ó ÒÛ‰‡ ‚˚ÒÚÛÔ‡ÎË Û‰Ó·Ì˚Ï Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚ÓÏ ÌÂ
ÚÓÎ¸ÍÓ Ó ‰ÂÈÒÚ‚Û˛˘ÂÈ ‚ ‰‡ÌÌÓÏ ÒÎÛ˜‡Â Ô‡‚Ó‚ÓÈ ÌÓÏÂ, ÌÓ Ë Ó ÙÓÏ‡ı ÂÂ ÔË-
ÏÂÌÂÌËfl. ê‡ÒÔÓÒÚ‡ÌÂÌËÂ ËÏÒÍÓ„Ó „‡Ê‰‡ÌÒÚ‚‡ ÒÂ‰Ë Ì‡ÒÂÎÂÌËfl ÔÓ‚ËÌˆËË
‡‚ÚÓÏ‡ÚË˜ÂÒÍË ‡Ò¯ËflÎÓ ÍÛ„ ‰ÂÈÒÚ‚Ëfl ËÏÒÍÓ„Ó Ô‡‚‡ Ë, ÒÎÂ‰Ó‚‡ÚÂÎ¸ÌÓ, ‰Ó
ËÁ‚ÂÒÚÌÓÈ ÒÚÂÔÂÌË ÓÚÏÂÌflÎÓ ÍÓÌÙÎËÍÚ Á‡ÍÓÌÓ‰‡ÚÂÎ¸ÒÚ‚, ˜ÚÓ ‚ Ò‚Ó˛ Ó˜ÂÂ‰¸ ÒÓ
‚ÂÏÂÌÂÏ ‰ÓÎÊÌÓ ·˚ÎÓ ÛÏÂÌ¸¯ËÚ¸ ÁÌ‡˜ÂÌËÂ ÔÂˆÂ‰ÂÌÚ‡
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èÂ‰ÎÓÊÂÌÌ˚Â ä‡ˆÓÙÓÏ Ó·˙flÒÌÂÌËfl Ô‡‚ÓÏÂÌ˚ Ë Ó˜Â‚Ë‰Ì˚. ÇÒÂ ÊÂ ËÒÍ-
ÌÛ ÓÚÏÂÚËÚ¸, ˜ÚÓ ‚ÒÂÈ „ÎÛ·ËÌ˚ ÔÓ·ÎÂÏ˚ ÓÌË ÌÂ ËÒ˜ÂÔ˚‚‡˛Ú: ˆËÚËÓ‚‡ÌËÂ ·Ó-
ÎÂÂ ‡ÌÌËı ÒÛ‰Â·Ì˚ı Â¯ÂÌËÈ ËÒÔÓÎÌflÎÓ Í‡Í ÏËÌËÏÛÏ Â˘Â ÚË ÙÛÌÍˆËË, Â˜¸ Ó
ÍÓÚÓ˚ı ÔÓÈ‰ÂÚ ˜ÛÚ¸ ÌËÊÂ. èÂ‰‚‡ËÚÂÎ¸ÌÓ, ‚ÔÓ˜ÂÏ, ÒÚÓËÚ Ó˜ÂÚËÚ¸ ÍÛ„ ‰Ó-
ÒÚÛÔÌ˚ı Ì‡Ï ËÒÚÓ˜ÌËÍÓ‚: ÔÓÒÍÓÎ¸ÍÛ ‚ ÓÚÂ˜ÂÒÚ‚ÂÌÌÓÈ ÎËÚÂ‡ÚÛÂ ‰‡ÌÌ˚È Ò˛ÊÂÚ
Ô‡ÍÚË˜ÂÒÍË ÌÂ Á‡Ú‡„Ë‚‡ÎÒfl, ÔÓ‰Ó·Ì˚È ÒËÌÓÔÒËÒ ÓÍ‡ÊÂÚÒfl Ë ÛÏÂÒÚÌ˚Ï, Ë ÔÓ-
ÎÂÁÌ˚Ï. 

é·˘ËÏ ÏÂÒÚÓÏ ‡·ÓÚ ÔÓ ËÒÚÓËË ËÏÒÍÓ„Ó Ô‡‚‡ fl‚ÎflÂÚÒfl ÍÓÌÒÚ‡Ú‡ˆËfl ÚÓ„Ó,
˜ÚÓ ÔÂˆÂ‰ÂÌÚÌ˚È ÔËÌˆËÔ ·˚Î ËÏÒÍÓÏÛ Ô‡‚Ó‚ÓÏÛ ÒÓÁÌ‡ÌË˛ ˜ÛÊ‰ Ë ÏÓ„ ÔÓ-
fl‚ÎflÚ¸Òfl ÎË¯¸ Í‡Í ËÒÍÎ˛˜ÂÌËÂ. ÇÓ II–I ‚ÂÍ‡ı ‰Ó Ì.˝. Ì‡Ï ËÁ‚ÂÒÚÌ˚ Â‰ËÌË˜Ì˚Â
ÒÎÛ˜‡Ë, ÍÓ„‰‡ Â¯ÂÌËÂ ÒÛ‰¸Ë (sententia) ÒÚ‡ÌÓ‚ËÎÓÒ¸ ÔË˜ËÌÓÈ ËÁÏÂÌÂÌËfl ËÎË
ÛÚÓ˜ÌÂÌËfl Á‡ÍÓÌÓ‰‡ÚÂÎ¸ÒÚ‚‡
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. ä ·ÓÎÂÂ ÔÓÁ‰ÌÂÏÛ ‚ÂÏÂÌË ÓÚÌÓÒËÚÒfl ‚ÓÁÌËÍÌÓ-
‚ÂÌËÂ ËÒÍ‡ Ó· ÓÚÏÂÌÂ Á‡‚Â˘‡ÌËfl, Ò ÍÓÚÓ˚Ï ÏÓ„ÎË Ó·‡ÚËÚ¸Òfl ‚ ÒÛ‰ ·ÎËÁÍËÂ
Ó‰ÒÚ‚ÂÌÌËÍË Ì‡ÒÎÂ‰Ó‰‡ÚÂÎfl, ÌÂ ÔÓÎÛ˜‡‚¯ËÂ Ò‚ÓÂÈ Ó·flÁ‡ÚÂÎ¸ÌÓÈ ‰ÓÎË Ì‡ÒÎÂ‰-
ÒÚ‚‡ ËÁ-Á‡ ÚÓ„Ó, ˜ÚÓ ÔÓÒÎÂ‰Ìflfl ‚ÓÎfl ÛÏÂ¯Â„Ó ·˚Î‡ ÓÒÚ‡‚ÎÂÌ‡ ‚ ÔÓÎ¸ÁÛ ËÌ˚ı ÎËˆ
(querela inofficiosi testamenti – D. 5. 2)
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. Ä„ÛÏÂÌÚ‡ˆËfl ËÒÚˆÓ‚ ‚ ‰‡ÌÌÓÏ ÒÎÛ˜‡Â ÓÒ-
ÌÓ‚˚‚‡Î‡Ò¸ Ì‡ ÚÓÏ, ˜ÚÓ ‚ ÏÓÏÂÌÚ ÒÓÒÚ‡‚ÎÂÌËfl ‰ÓÍÛÏÂÌÚ‡ Á‡‚Â˘‡ÚÂÎ¸ ·˚Î ‰Û-
¯Â‚ÌÓ ÌÂÁ‰ÓÓ‚, ‡Á ÎË¯ËÎ ˜ÎÂÌÓ‚ Ò‚ÓÂÈ ÒÂÏ¸Ë Ì‡ÒÎÂ‰ÒÚ‚‡ Ë ÔÓÒÚÛÔËÎ contra off-
icium pietatis. çÂÚÛ‰ÌÓ ÔÓÌflÚ¸, ˜ÚÓ ËÒıÓ‰ ÔÓ‰Ó·ÌÓÈ ÚflÊ·˚ Á‡‚ËÒÂÎ ÓÚ ÒÔÓÒÓ·ÌÓ-
ÒÚË ËÒÚˆÓ‚ ËÎË Ëı ‡‰‚ÓÍ‡ÚÓ‚ ‰ÓÍ‡Á‡Ú¸ ˝ÚÓ ‚ ıÓ‰Â ÔÂÌËÈ, Ú.Â. Â¯‡ÎÒfl ÌÂ
˛Ë‰Ë˜ÂÒÍËÏË, ‡ ËÚÓË˜ÂÒÍËÏË ÒÂ‰ÒÚ‚‡ÏË, Ó‰ÌËÏ ËÁ ÍÓÚÓ˚ı ÒÎÛÊËÎ‡ ÒÒ˚ÎÍ‡
Ì‡ ·ÓÎÂÂ ‡ÌÌËÂ Â¯ÂÌËfl ÒÛ‰‡ ˆÂÌÚÛÏ‚ËÓ‚ ÔÓ ‰‡ÌÌÓÏÛ ‚ÓÔÓÒÛ
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. 

êËÚÓË˜ÂÒÍËÏ ÔÓ Ò‚ÓÂÏÛ ÔÓËÒıÓÊ‰ÂÌË˛ fl‚ÎflÂÚÒfl Ë ·ÓÎ¸¯ËÌÒÚ‚Ó ËÁ‚ÂÒÚËÈ Ó
‚‡ÊÌÓÒÚË ÔÂˆÂ‰ÂÌÚ‡, ÍÓÚÓ˚Â Ï˚ Ì‡ıÓ‰ËÏ ‚ ËÏÒÍÓÈ ÎËÚÂ‡ÚÛÂ ÔÂËÓ‰‡ êÂÒ-
ÔÛ·ÎËÍË
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. é‡ÚÓ˚ Ë ‡‚ÚÓ˚ ËÚÓË˜ÂÒÍËı ÔÓÒÓ·ËÈ Û‚ÂÂÌÌÓ Ì‡Á˚‚‡˛Ú ÒÛ‰Â·-
Ì˚Â Â¯ÂÌËfl (res iudicatae, iudicatum) ‚ ˜ËÒÎÂ ‰ÓÒÚÛÔÌ˚ı ‡‰‚ÓÍ‡ÚÛ ÒÂ‰ÒÚ‚ ‰ÓÍ‡-
Á‡ÚÂÎ¸ÒÚ‚‡. ñËˆÂÓÌ ÛÔÓÏËÌ‡ÂÚ res iudicatae ‚ fl‰Û ‡„ÛÏÂÌÚÓ‚, «ÍÓÚÓ˚Â ÌÂ ËÁ-
Ï˚¯Îfl˛ÚÒfl Ò‡ÏËÏ ‡‰‚ÓÍ‡ÚÓÏ, ÌÓ ÔÂ‰ÒÚ‡‚Îfl˛Ú ÓÒÌÓ‚‡ÌËÂ ‰Îfl ‡ÒÒÛÊ‰ÂÌËÈ ‚
Ì‡ÎË˜Ì˚ı ‚Â˘‡ı» (quae non excogitantur ab oratore, sed in re positae ratione tractan-
tur); ÒÂ‰Ë ÔÓ˜Ëı Ò ÌËÏË ÒÓÒÂ‰ÒÚ‚Û˛Ú Á‡ÔËÒË (tabulae), Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚‡ (testimonia),
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Ibid. P. 292.
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Ibidem.
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Iav

 

. 6 ex post. Lab. = D. 24. 3. 66 pr.; 

 

Cic

 

. De off. 3. 16. 65–67.
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ëÏ. 

 

Berger A.

 

 Encyclopedic Dictionary of Roman Law. Philadelphia, 1953 (TAPS. 43. 2).
P. 665.
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ëÏ. 

 

ÑÓÊ‰Â‚ Ñ.Ç.

 

 êËÏÒÍÓÂ ˜‡ÒÚÌÓÂ Ô‡‚Ó. å., 1996. ë. 592–594.
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í‡Ï ÊÂ. ë. 103–104.
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ÒÓ„Î‡¯ÂÌËfl (pacta conventa), ÍÓÌÒÛÎ¸Ú‡ˆËË (quaestiones), Á‡ÍÓÌ˚ (leges), ÔÓÒÚ‡-
ÌÓ‚ÎÂÌËfl ÒÂÌ‡Ú‡ (senatus consulta), ‰ÂÍÂÚ˚ (decreta) Ë ˝ÍÒÔÂÚÌ˚Â Á‡ÍÎ˛˜ÂÌËfl
˛ËÒÚÓ‚ (responsa)
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. Ä‚ÚÓ ‰Â‚ÌÂÈ¯Â„Ó Î‡ÚËÌÒÍÓ„Ó ÛÍÓ‚Ó‰ÒÚ‚‡ ÔÓ Ó‡ÚÓÒÍÓ-
ÏÛ ËÒÍÛÒÒÚ‚Û – ËÚÓËÍË Ad Herennium (I ‚. ‰Ó Ì.˝.) – Ú‡ÍÊÂ ÛÔÓÏËÌ‡ÂÚ ÔÂˆÂ‰ÂÌÚ
‚ Ò‚ÓÂÏ ÔÂÂ˜ÌÂ ‡„ÛÏÂÌÚÓ‚, ÌÓ Á‡ÏÂ˜‡ÂÚ ÔË ˝ÚÓÏ, ˜ÚÓ iudicata ˜‡ÒÚÓ ‡ÁÌflÚÒfl
ÏÂÊ‰Û ÒÓ·ÓÈ (saepe diversa sunt), ÔÓÒÍÓÎ¸ÍÛ ‡ÁÌ˚Â Ï‡„ËÒÚ‡Ú˚ Ë ÒÛ‰¸Ë ‚˚ÌÓÒË-
ÎË ÔÓÚË‚ÓÔÓÎÓÊÌ˚Â Â¯ÂÌËfl ÔÓ Ó‰ÌÓÏÛ Ë ÚÓÏÛ ÊÂ ‚ÓÔÓÒÛ (de eadem re saepe
alius aliud decreverit aut iudicarit – Rhet. ad Her. 2. 13. 19). êÂÍÓÏÂÌ‰ÛÂÚÒfl ÓÚ·Ë‡Ú¸
Ì‡Ë·ÓÎÂÂ ÔÓÎÂÁÌ˚Â Â¯ÂÌËfl ËÁ Ó·˘Â„Ó ˜ËÒÎ‡ ‰ÓÒÚÛÔÌ˚ı (quia possunt res simili
de causa dissimiliter iudicatae proferri, cum id usu venerit, iudicem cum iudice tempus cum
tempore, numerum cum numero iudiciorum conferemus – ibid. 2. 13. 20). ëıÓ‰Ì˚È ÔÓ‰-
ıÓ‰ Í ÔÂˆÂ‰ÂÌÚÛ Ï˚ ‚ÒÚÂ˜‡ÂÏ Ë Û ä‚ËÌÚËÎË‡Ì‡ (Inst. 5. 2. 1; 7. 4. 6). é·˘ÂÂ ‰Îfl
ËÚÓÓ‚ ÏÌÂÌËÂ Ú‡ÍÓ‚Ó: iudicatum ÂÒÚ¸ Ó„‡ÌË˜ÂÌÌÓÂ, ıÓÚfl Ë ˆÂÌÌÓÂ, ÒÂ‰ÒÚ‚Ó ‚
ÛÍ‡ı ‡‰‚ÓÍ‡Ú‡, ÛÒ‚ÓË‚¯Â„Ó ÓÔÂ‰ÂÎÂÌÌ˚Â Ì‡‚˚ÍË Â„Ó ËÒÔÓÎ¸ÁÓ‚‡ÌËfl. Ç˚·ÓÍË
ÒÛ‰Â·Ì˚ı ÔÂˆÂ‰ÂÌÚÓ‚, Ó˜Â‚Ë‰ÌÓ, ÒÎÂ‰ÛÂÚ ÒÓÔÓÒÚ‡‚ËÚ¸ Ò ÔÓ‰·ÓÍ‡ÏË ÔÂˆÂ‰ÂÌÚÓ‚
‰ÓÍÛÏÂÌÚ‡Î¸Ì˚ı (ÍÓÌÚ‡ÍÚÓ‚, Á‡‚Â˘‡ÌËÈ Ë ÔÓ¯ÂÌËÈ, ËÒÔÓÎ¸ÁÓ‚‡‚¯ËıÒfl ‚ Í‡˜Â-
ÒÚ‚Â Ó·‡Áˆ‡ ÔË ÒÓÒÚ‡‚ÎÂÌËË ÌÓ‚˚ı)
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. í‡ÍËÂ ÔÓ‰·ÓÍË, ÒÓÒÚ‡‚Îfl‚¯ËÂÒfl ‚ ÚÓÏ
˜ËÒÎÂ Ë ‡‰‚ÓÍ‡Ú‡ÏË, ·˚ÎË ̄ ËÓÍÓ ‡ÒÔÓÒÚ‡ÌÂÌ˚ ‚ êËÏÂ ÛÊÂ ‚ ÂÒÔÛ·ÎËÍ‡ÌÒÍÓÂ
‚ÂÏfl Ë ÔÂ‰ÒÚ‡‚ÎflÎË ÒÓ·ÓÈ ˛Ë‰Ë˜ÂÒÍÛ˛ ÎËÚÂ‡ÚÛÛ ÌËÁ¯Â„Ó ÍÎ‡ÒÒ‡
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.

äÎ‡ÒÒË˜ÂÒÍ‡fl ËÏÒÍ‡fl ˛ËÒÔÛ‰ÂÌˆËfl ÌÂ ÔËÁÌ‡ÂÚ iudicatum Ò‡ÏÓÒÚÓflÚÂÎ¸-
Ì˚Ï ËÒÚÓ˜ÌËÍÓÏ „‡Ê‰‡ÌÒÍÓ„Ó Ô‡‚‡: ‚ ˝ÚÓÏ Â‰ËÌÓ‰Û¯Ì˚ Ë ÔËÒ‡‚¯ËÂ ‚Ó ‚ÚÓÓÈ
ÔÓÎÓ‚ËÌÂ II ‚. É‡È (Inst. 1. 2) Ë èÓÏÔÓÌËÈ (l. s. enchir.; D. 1. 2. 2. 12), Ë Ëı ÏÎ‡‰¯ËÈ
ÒÓ‚ÂÏÂÌÌËÍ è‡ÔËÌË‡Ì (2 def. = D. 1. 1. 7 pr.–1). êËÏÒÍËÂ ˛ËÒÚ˚ Ô‡ÍÚË˜ÂÒÍË ÌÂ
ËÌÚÂÂÒÓ‚‡ÎËÒ¸ ÒÛ‰Â·Ì˚ÏË Â¯ÂÌËflÏË Ë, ‚ ÓÚÎË˜ËÂ ÓÚ ‡‰‚ÓÍ‡ÚÓ‚
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, ÌÂ Á‡ÌËÏ‡-
ÎËÒ¸ Ëı Ò·ÓÓÏ: ‚Ó-ÔÂ‚˚ı, ÒÛ‰¸Ë ÌÂ fl‚ÎflÎËÒ¸ ÔÓÙÂÒÒËÓÌ‡Î‡ÏË Ô‡‚‡ Ë ·˚ÎË
Ó·flÁ‡Ì˚ ÒÎÂ‰Ó‚‡Ú¸ ÍÓÌÒÛÎ¸Ú‡ˆËflÏ Ò‡ÏËı ˛ËÒÚÓ‚ (responsa prudentium), ‚Ó-‚ÚÓ-
˚ı, ‚ ÙÓÏÛÎflÌÓÏ ÔÓˆÂÒÒÂ ÒÓ·ÒÚ‚ÂÌÌÓ ÒÛ‰¸fl (iudex) fl‚ÎflÎÒfl ‚ ËÁ‚ÂÒÚÌÓÏ
ÒÏ˚ÒÎÂ ‚ÚÓÓÒÚÂÔÂÌÌÓÈ ÙË„ÛÓÈ. ì˜ÂÌ˚Â XIX ‚. ÛÒÏ‡ÚË‚‡ÎË ÔÓÚË‚ÓÂ˜ËÂ
ÏÂÊ‰Û ËÚÓ‡ÏË, Û‚ÂÂÌÌÓ ÔËÁ˚‚‡‚¯ËÏË ·Û‰Û˘Ëı ‡‰‚ÓÍ‡ÚÓ‚ ÓÔË‡Ú¸Òfl Ì‡
ÔÂˆÂ‰ÂÌÚ, Ë ˛ËÒÚ‡ÏË, ÒÚÓÎ¸ ÊÂ Û‚ÂÂÌÌÓ ËÒÍÎ˛˜‡‚¯ËÏË Â„Ó ËÁ ˜ËÒÎ‡ ËÒÚÓ˜-
ÌËÍÓ‚ Ô‡‚‡. é·˙flÒÌÂÌËÂ ˝ÚÓ„Ó ÔÓÚË‚ÓÂ˜Ëfl ÔÂ‰ÎÓÊËÎ ë‡‚ËÌ¸Ë, ÔÓÎ‡„‡‚-
¯ËÈ, ˜ÚÓ Ó‡ÚÓ˚, ·Û‰Û˜Ë ÌÂÔÓÙÂÒÒËÓÌ‡Î‡ÏË ‚ ˛Ë‰Ë˜ÂÒÍÓÈ ÒÙÂÂ, ÌÂ ‚Ë‰ÂÎË
‡ÁÌËˆ˚ ÏÂÊ‰Û ËÒÚÓ˜ÌËÍ‡ÏË Ô‡‚‡ ‚ ÒÓ·ÒÚ‚ÂÌÌÓÏ ÒÏ˚ÒÎÂ ÒÎÓ‚‡ Ë ‡ÍÚ‡ÏË, ËÁ ÍÓ-
ÚÓ˚ı ÔÓËÒÚÂÍ‡ÎË ÓÔÂ‰ÂÎÂÌÌ˚Â Ô‡‚Ó‚˚Â ÓÚÌÓ¯ÂÌËfl
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. 

ç‡fl‰Û Ò ÚÂÓÂÚË˜ÂÒÍËÏ ÓÚ‚ÂÊÂÌËÂÏ ÔÂˆÂ‰ÂÌÚ‡ ‚ ÍÓÔÛÒÂ ÒÓı‡ÌË‚¯ËıÒfl
Ô‡‚Ó‚˚ı ÚÂÍÒÚÓ‚ ÔËÒÛÚÒÚ‚ÛÂÚ Ë Ò‚ÓÂÓ·‡ÁÌÓÂ ÔËÁÌ‡ÌËÂ Â„Ó Ô‡‚ÓÏÓ˜ÌÓÒÚË –
ıÓÚfl Ë ÔÓfl‚Îfl˛˘ÂÈÒfl ÎË¯¸ ÔË ÓÔÂ‰ÂÎÂÌÌ˚ı ÛÒÎÓ‚Ëflı. é· ˝ÚÓÏ „Ó‚ÓËÚ Û˜Â-
ÌËÍ è‡ÔËÌË‡Ì‡ ä‡ÎÎËÒÚ‡Ú (Û·ÂÊ II Ë III ‚ÂÍÓ‚): «Ë·Ó Ì‡¯ ËÏÔÂ‡ÚÓ ëÂ‚Â
ÔÂ‰ÔËÒ‡Î, ˜ÚÓ ‚ ÚÂı ÒÎÛ˜‡flı, ÍÓ„‰‡ ‚ÓÁÌËÍ‡˛Ú ÒÓÏÌÂÌËfl, ÔÓËÒÚÂÍ‡˛˘ËÂ ËÁ Á‡-
ÍÓÌÓ‚, ÒËÎÛ Á‡ÍÓÌ‡ ‰ÓÎÊÂÌ ËÏÂÚ¸ Ó·˚˜‡È ËÎË ‡‚ÚÓËÚÂÚ Â¯ÂÌËÈ ÔÓ ÒıÓÊËÏ ‰Â-
Î‡Ï, ÔÓÒÚÓflÌÌÓ ‚˚ÌÓÒËÏ˚ı ÒÛ‰‡ÏË» (nam imperator noster Severus rescripsit in am-
biguitatibus quae ex legibus proficiscuntur consuetudinem aut rerum perpetuo similiter
iudicatarum auctoritatem vim legis optinere debere)

 

25

 

. èË ËÒÚÓÎÍÓ‚‡ÌËË ˝ÚÓ„Ó Â‰ËÌ-
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. De orat. 2. 27. 116; ÔÂ. Ñ.Ç. ÑÓÊ‰Â‚‡.
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Schulz F. 

 

History of Roman Legal Science. Oxf., 1953. P. 90, 93.
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. De leg. 1. 4. 14; 

 

Schulz

 

. Op. cit. P. 47, 90.
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Cic

 

. De orat. 1. 56. 240; 

 

Val. Max.

 

 8. 2. 2.
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Savigny F.C. von.

 

 System des heutigen romischen Rechts. Bd I. B., 1840. S. 109.
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Call

 

. 1 queast. = D. 1. 3. 38. èÂ. à.ë. èÂÂÚÂÒÍÓ„Ó. 
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ÒÚ‚ÂÌÌÓ„Ó ‚ Ò‚ÓÂÏ Ó‰Â Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚‡ ÌÛÊÌÓ Û˜ËÚ˚‚‡Ú¸ ÌÂÒÍÓÎ¸ÍÓ ‚‡ÊÌ˚ı Ó·-

ÒÚÓflÚÂÎ¸ÒÚ‚. ÇÓ-ÔÂ‚˚ı, ıÓÚfl ÒÎÓ‚‡ ä‡ÎÎËÒÚ‡Ú‡ Ë Á‚Û˜‡Ú Í‡Í Ò‡ÏÓÒÚÓflÚÂÎ¸Ì‡fl

Ô‡‚Ó‚‡fl Ï‡ÍÒËÏ‡, ÓÒÌÓ‚‡Ì˚ ÓÌË Ì‡ ËÏÔÂ‡ÚÓÒÍÓÏ ÂÒÍËÔÚÂ, ËÌ˚ÏË ÒÎÓ‚‡ÏË,

ÔÂ‰ÒÚ‡‚Îfl˛Ú ÒÓ·ÓÈ ÓÚ‚ÂÚ Ì‡ ÌÂÍÛ˛ ÚÂÓÂÚË˜ÂÒÍÛ˛ ËÎË Ô‡ÍÚË˜ÂÒÍÛ˛ ÒËÚÛ‡-

ˆË˛, ÔÓ‰Ó·ÌÓÒÚË ÍÓÚÓÓÈ Ì‡Ï ÌÂËÁ‚ÂÒÚÌ˚, ‡ ‚ ÒËÎÛ ˝ÚÓ„Ó ÌÂËÁ‚ÂÒÚÌÓ Ë ÒÓ‰Â-

Ê‡ÌËÂ ÔÂ‰ÒÚ‡‚ÎÂÌÌÓÈ Ì‡ ÒÛ‰ ËÏÔÂ‡ÚÓ‡ ÔÓ·ÎÂÏ˚
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. ÇÓ-‚ÚÓ˚ı, ÛÌËÍ‡Î¸-

ÌÓÒÚ¸ ˝ÚÓ„Ó ËÁ‚ÂÒÚËfl ‰Îfl ˛Ë‰Ë˜ÂÒÍÓÈ Ú‡‰ËˆËË ÌÂ ÔÓÁ‚ÓÎflÂÚ ·ÂÁ ÔË‚ÎÂ˜ÂÌËfl

‰ÓÔÓÎÌËÚÂÎ¸Ì˚ı ËÒÚÓ˜ÌËÍÓ‚ ÚÓ˜ÌÓ ÓÔÂ‰ÂÎËÚ¸, ‚‚Ó‰ËÚ ÎË ëÂÔÚËÏËÈ ëÂ‚Â ÌÂ-

ÍÓÂ ÌÓ‚ÓÂ Ô‡‚ËÎÓ, ÔÓ‰Ú‚ÂÊ‰‡ÂÚ ÎË ËÁ‰‡ÌÌÓÂ ÍÂÏ-ÎË·Ó ËÁ ÔÂ‰¯ÂÒÚ‚ÂÌÌËÍÓ‚

Â¯ÂÌËÂ, Á‡ÍÂÔÎflÂÚ ÎË ÒÚËıËÈÌÓ ÒÎÓÊË‚¯Û˛Òfl Ô‡ÍÚËÍÛ ËÎË ÊÂ ÏÓ‰ËÙËˆËÛ-

ÂÚ ÂÂ. Ç-ÚÂÚ¸Ëı, Í‡ÈÌÂ Á‡Ï‡Ì˜Ë‚Ó ÔÂ‰ÔÓÎÓÊËÚ¸, ˜ÚÓ ˝ÚÓÚ ÂÒÍËÔÚ ·˚Î ËÁ‰‡Ì

‚Ó ‚ÂÏfl ÔÂ·˚‚‡ÌËfl ëÂ‚Â‡ Ì‡ ÇÓÒÚÓÍÂ (193–202 „„., Ò ÔÂÂ˚‚ÓÏ), ËÎË ‰‡ÊÂ ‚

Ò‡ÏÓÏ Ö„ËÔÚÂ (199–200 „„.), ËÁ ˜Â„Ó ÒÎÂ‰Ó‚‡ÎÓ ·˚, ˜ÚÓ ËÏÔÂ‡ÚÓ ·˚Î ‚˚ÌÛÊ‰ÂÌ

Ó·‡ÚËÚ¸Òfl ËÏÂÌÌÓ Í ËÌÚÂÂÒÛ˛˘ÂÏÛ Ì‡Ò Ò˛ÊÂÚÛ, Ë ÔÓÂÍÚ Â„Ó Â¯ÂÌËfl ÏÓ„

·˚Ú¸ ÒÓÒÚ‡‚ÎÂÌ è‡ÔËÌË‡ÌÓÏ, Á‡ÌËÏ‡‚¯ËÏ ‰ÓÎÊÌÓÒÚ¸ a libellis Ò 26 ÒÂÌÚfl·fl

194 „. ÔÓ 12 ÙÂ‚‡Îfl 202 „.
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, ÌÓ ˝ÚÓ ÌÂ ·ÓÎÂÂ ˜ÂÏ ‰Ó„‡‰Í‡, ÔÓ‰ÍÂÔËÚ¸ ËÎË ÓÔÓ-

‚Â„ÌÛÚ¸ ÍÓÚÓÛ˛ ÌÂ‚ÓÁÏÓÊÌÓ.

éÒÌÓ‚ÌÓÈ ‡ÍˆÂÌÚ ‚ ÂÒÍËÔÚÂ Ò‰ÂÎ‡Ì ÌÂ ÒÚÓÎ¸ÍÓ Ì‡ ÔÂˆÂ‰ÂÌÚÂ, ÒÍÓÎ¸ÍÓ Ì‡ ÒÛ-

‰Â·ÌÓÏ Ó·˚˜‡Â (consuetudo)
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: Ó·flÁ‡ÚÂÎ¸ÌÛ˛ ÒËÎÛ ‚ ÒÔÓÌ˚ı ‚ÓÔÓÒ‡ı ËÏÂÂÚ ÌÂ

res iudicat‡ Í‡Í Ú‡ÍÓ‚‡fl, Ú.Â. Â‰ËÌË˜ÌÓÂ Â¯ÂÌËÂ, ‡ Ì‡ÎË˜ËÂ ÒÂËË ÌÂÔÂ˚‚Ì˚ı Ë

Â‰ËÌÓÓ·‡ÁÌ˚ı ÒÛ‰Â·Ì˚ı Â¯ÂÌËÈ (rerum perpetuo similiter iudicatarum auctoritas) –

ÔÓ‰Ó·ÌÓÂ ÚÓÎÍÓ‚‡ÌËÂ ÔÓ‰ÍÂÔÎflÂÚÒfl Ë ÍÓÌÚÂÍÒÚÓÏ, ‚ ÍÓÚÓÓÏ Ï˚ ‚ÒÚÂ˜‡ÂÏ ˝ÚÛ

ˆËÚ‡ÚÛ
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. êÂ˜¸ ‚ ÂÒÍËÔÚÂ Ë‰ÂÚ Ó ÚÓÏ, ˜ÚÓ ‚ ÛÒÎÓ‚Ëflı ÔÓ‚ËÌˆË‡Î¸ÌÓÈ ÒÛ‰Â·ÌÓÈ

Ô‡ÍÚËÍË (Ó˜Â‚Ë‰Ì‡fl ÒÎÓÊÌÓÒÚ¸ ÍÓÚÓÓÈ, ÔÓËÒÚÂÍ‡˛˘‡fl ËÁ Ô‡‡ÎÎÂÎ¸ÌÓ„Ó ÒÓ-

ÒÛ˘ÂÒÚ‚Ó‚‡ÌËfl ‡ÁÌ˚ı Ô‡‚Ó‚˚ı ÌÓÏ Ë Ó·˚˜‡Â‚, ÛÒÛ„Û·ÎflÎ‡Ò¸ ÓÚÒÛÚÒÚ‚ËÂÏ

‡Á‚ËÚÓÈ ˛Ë‰Ë˜ÂÒÍÓÈ Ï˚ÒÎË) ÍËÚÂËÂÏ ‰Îfl ‚˚ÌÂÒÂÌËfl Â¯ÂÌËfl ÏÓ„Î‡ ‚˚ÒÚÛ-

Ô‡Ú¸ consuetudo ÚÓÈ Ó·˘ËÌ˚ (civitas), „‰Â ‚Â¯ËÎÓÒ¸ ÒÛ‰ÓÔÓËÁ‚Ó‰ÒÚ‚Ó. çÂÚÛ‰-

ÌÓ Á‡ÏÂÚËÚ¸, Ì‡ÒÍÓÎ¸ÍÓ ÔÓ‰Ó·Ì˚È ÔÓ‰ıÓ‰ ÓÚÎË˜‡ÂÚÒfl ÓÚ ÂÍÓÏÂÌ‰ÛÂÏÓ„Ó ‚ Ë-

ÚÓË˜ÂÒÍËı ÔÓÒÓ·Ëflı: ‰Îfl Ëı ‡‚ÚÓÓ‚ ÔÂÊÌËÂ ÒÛ‰Â·Ì˚Â Â¯ÂÌËfl ÒÎÛÊ‡Ú Ì‡·Ó-

ÓÏ ‚ÌÛÚÂÌÌÂ ÎÓ„Ë˜ÂÒÍË ÌÂÒ‚flÁ‡ÌÌ˚ı Ë ÔÓÚË‚ÓÂ˜Ë‚˚ı exempla, ‚˚·Ó ÏÂÊ‰Û

ÍÓÚÓ˚ÏË ÓÒÚ‡‚ÎÂÌ Ì‡ ÛÒÏÓÚÂÌËÂ ‡‰‚ÓÍ‡Ú‡ (Ò. Rhet. ad Her. 2. 13. 20). ëÔÛÒÚfl

ÚËÒÚ‡ ÎÂÚ ‰Îfl ˛ËÒÚÓ‚, ÔÓ‰„ÓÚÓ‚Ë‚¯Ëı ÔÓÂÍÚ ËÏÔÂ‡ÚÓÒÍÓ„Ó ÂÒÍËÔÚ‡, ˆÂ-

ÔÓ˜Í‡ ÔÂˆÂ‰ÂÌÚÓ‚ Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚ÛÂÚ Ó consuetudo, Ú.Â. ÔÂ‰ÒÚ‡‚ÎflÂÚ ÒÓ·ÓÈ Ó·˙ÂÍ-

ÚË‚ÌÓ ÒÛ˘ÂÒÚ‚Û˛˘Û˛ ÎÓ„Ë˜ÌÛ˛ Ë ‚ÌÛÚÂÌÌÂ Ò‚flÁ‡ÌÌÛ˛ ÔÓÒÎÂ‰Ó‚‡ÚÂÎ¸ÌÓÒÚ¸. 

èÓ-‚Ë‰ËÏÓÏÛ, Ò ÚÂ˜ÂÌËÂÏ ‚ÂÏÂÌË ÔÂ‰ÔËÒ‡ÌÌ‡fl ëÂ‚ÂÓÏ Ô‡ÍÚËÍ‡ Ì‡ÒÚÓÎ¸-

ÍÓ ÔÓ˜ÌÓ ÛÍÓÂÌËÎ‡Ò¸ ‚ ÒÓÁÌ‡ÌËË ÚflÊÛ˘ËıÒfl Ë ÒÛ‰ÂÈ, ˜ÚÓ ûÒÚËÌË‡Ì ‚ 534 „.

·˚Î ‚˚ÌÛÊ‰ÂÌ ÔflÏÓ Á‡ÔÂÚËÚ¸ ÒÛ‰¸flÏ ÓÔË‡Ú¸Òfl Ì‡ ÔÂˆÂ‰ÂÌÚ: non exemplis,

sed legibus iudicandum est (C. 7. 45. 13). èËÌflÚÓÂ ÏÌÓ„ËÏË ÔÂ‰ÔÓÎÓÊÂÌËÂ ÑÂÌ-

·Û„‡ „Î‡ÒËÎÓ, ˜ÚÓ ûÒÚËÌË‡Ì ‚ ‰‡ÌÌÓÏ ÒÎÛ˜‡Â Á‡ÔÂ˘‡ÂÚ ÒÛ‰¸flÏ ÓÔË‡Ú¸Òfl Ì‡
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é ÚÓÏ, Í‡Í ÏÂÌflÎÓÒ¸ Á‚Û˜‡ÌËÂ ËÏÔÂ‡ÚÓÒÍËı ÂÁÓÎ˛ˆËÈ (subscriptiones,
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j

 

ποκρι

 

v

 

ματα

 

) ÔË ˆËÚËÓ‚‡ÌËË ÔÓÒÎÂ‰ÌËı ˛ËÒÚ‡ÏË, Ò. Turpin W. Imperial Subscrip-
tions and the Administration of Justice // JRS. 1991. 81. P. 101–102. é ÂÒÍËÔÚ‡ı ÒÏ.
Honoré T. Emperors and Lawyers. Oxf., 1994. P. 33–71; Lewis N. The Imperial Apokrima //
RIDA. 1978. Sér. 3. 25. P. 261–278 (ÔÓ‰Ó·ÌÓ Ó·ÒÛÊ‰‡˛ÚÒfl Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚‡ Ô‡ÔËÛÒÓ‚).

27 Honoré. Op. cit. P. 73.
28 é consuetudo ÒÏ. Schmiedel B. Consuetudo im klassischen und nachklassischen römis-

chen Recht. Graz–Köln, 1966. S. 4–41.
29 Paul. 1 quaest. = D. 1. 3. 37; Ulp. 4 de off. procons. = D. 1. 3. 34; Cels. 23 dig. = D. 1.

3. 39.
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Â‰ËÌË˜Ì˚Â Â¯ÂÌËfl ‰‡ÊÂ ‚ ÚÓÏ ÒÎÛ˜‡Â, ÂÒÎË ÓÌË ·˚ÎË ‚˚ÌÂÒÂÌ˚ ‚˚¯ÂÒÚÓfl-
˘ÂÈ ËÌÒÚ‡ÌˆËÂÈ30.

è‡ÔËÓÎÓ„Ë˜ÂÒÍËÂ ËÒÚÓ˜ÌËÍË ÔÓ Í‡Ú‡ÎÓ„Û ä‡ˆÓÙ‡31 ÒÓÒÚÓflÚ ËÁ 23 ÒÛ‰Â·Ì˚ı
ÔÓÚÓÍÓÎÓ‚, 12 ÔÓ¯ÂÌËÈ Ë 18 ÚÂÏ‡ÚË˜ÂÒÍËı ‰ÓÍÛÏÂÌÚ‡Î¸Ì˚ı ‰ÓÒ¸Â. Ç Ò‚ÓÂÏ
Ì˚ÌÂ¯ÌÂÏ ÒÓÒÚÓflÌËË, ·ÂÁ Û˜ÂÚ‡ ÂÍÓÌÒÚÛÍˆËÈ ËÒıÓ‰ÌÓ„Ó ÚÂÍÒÚ‡, Í‡Ê‰‡fl ËÁ
˝ÚËı „ÛÔÔ ÒÓ‰ÂÊËÚ ÒÒ˚ÎÍË, Í‡Í ÔflÏ˚Â, Ú‡Í Ë ÍÓÒ‚ÂÌÌ˚Â, Ì‡ 30, 12 Ë 44 ÔÂˆÂ-
‰ÂÌÚ‡ ÒÓÓÚ‚ÂÚÒÚ‚ÂÌÌÓ. éÚÌÓÒflÚÒfl ˝ÚË ‰ÓÍÛÏÂÌÚ˚ ÔËÏÂÌÓ Í Ó‰ÌÓÏÛ Ë ÚÓÏÛ ÊÂ
ÔÓÏÂÊÛÚÍÛ ‚ÂÏÂÌË. ë‡Ï˚È ‡ÌÌËÈ ÒÛ‰Â·Ì˚È ÔÓÚÓÍÓÎ, „‰Â ‚ÒÚÂ˜‡ÂÚÒfl ÒÒ˚Î-
Í‡ Ì‡ iudicatum, ‰‡ÚËÛÂÚÒfl 69 „. (SB. VI. 9016 I. 9–18), Ò‡Ï˚È ÔÓÁ‰ÌËÈ – 250 „. (SB.
V. 7696). ë‡ÏÓÂ ‡ÌÌÂÂ ÔÓ¯ÂÌËÂ, ‚ ÍÓÚÓÓÏ ˜ÂÎÓ·ËÚ˜ËÍ ÔÓ‰ÍÂÔÎflÂÚ Ò‚ÓË ÒÎÓ-
‚‡ ÛÔÓÏËÌ‡ÌËÂÏ Ó ÔÂˆÂ‰ÂÌÚÂ, ÓÚÌÓÒËÚÒfl Í I ‚. (PSI. X. 1149), Ò‡ÏÓÂ ÔÓÁ‰ÌÂÂ – Í
244 „. (P. Oxy. VIII. 1119. 14–22 = W. Chr. 397). ë‡ÏÓÂ ‡ÌÌÂÂ ‰ÓÒ¸Â, P. Oxy. XXXIV.
2757, ÒÓÒÚÓfl‚¯ÂÂ Í‡Í ÏËÌËÏÛÏ ËÁ 16 ‰ÓÍÛÏÂÌÚÓ‚, ‚ Ì˚ÌÂ¯ÌÂÏ ÒÓÒÚÓflÌËË ÒÓ‰Â-
ÊËÚ ‰‚‡ ÔÓÚÓÍÓÎ‡ ÓÚ 70–73 „„. ë‡Ï‡fl ÔÓÁ‰Ìflfl ÔÓ‰·ÓÍ‡, P. Strasb. 22, ·˚Î‡ ÔÂÂ-
ÔËÒ‡Ì‡ ÔÓÒÎÂ 217 „. Ë ÒÓ‰ÂÊËÚ ‰ÓÍÛÏÂÌÚ˚ ÓÚ 90, 199/200 Ë 207 „Ó‰Ó‚ ÒÓÓÚ‚ÂÚ-
ÒÚ‚ÂÌÌÓ.

ÑÓÒÚ‡ÚÓ˜ÌÓ ˜‡ÒÚÓ Ï˚ ‚ÒÚÂ˜‡ÂÏ ÛÔÓÏËÌ‡ÌËÂ ÎË¯¸ Ó· Ó‰ÌÓÏ ÔÂˆÂ‰ÂÌÚÂ: ÔÓ-
‚Ë‰ËÏÓÏÛ, ÏÌÓÊÂÒÚ‚ÂÌÌÓÒÚ¸ ˆËÚËÛÂÏ˚ı ÔËÏÂÓ‚ ÌÂ ·˚Î‡ ÌÂÔÂÏÂÌÌ˚Ï ÚÂ-
·Ó‚‡ÌËÂÏ. íÂÏ ÌÂ ÏÂÌÂÂ ÚflÊÛ˘ËÂÒfl Ë ˜ÂÎÓ·ËÚ˜ËÍË ÒÚÂÏflÚÒfl Í ÌÂÈ, fl‚ÌÓ ÔÂ‰-
ÔÓ˜ËÚ‡fl ÔË‚ÂÒÚË ÌÂÒÍÓÎ¸ÍÓ ÔÂˆÂ‰ÂÌÚÓ‚ (ËÁÎ˛·ÎÂÌÌÓÂ ˜ËÒÎÓ – ÚË) ËÎË ËÒ-
ÔÓÎ¸ÁÓ‚‡Ú¸ ‰ÓÍÛÏÂÌÚ, ÛÊÂ ÒÓ‰ÂÊ‡˘ËÈ ÓÚÒ˚ÎÍÛ Í ·ÓÎÂÂ ‡ÌÌÂÏÛ Â¯ÂÌË˛. ïÓ-
Úfl ‚ ÔÓ‰‡‚Îfl˛˘ÂÏ ·ÓÎ¸¯ËÌÒÚ‚Â ÔÓˆËÚËÓ‚‡ÌÌ˚Â ‚Â‰ËÍÚ˚ ·˚ÎË ‚˚ÌÂÒÂÌ˚
ÔÂÙÂÍÚÓÏ, ÔËÏÂÌÓ ‚ ‰‚‡‰ˆ‡ÚË ÒÎÛ˜‡flı Ï˚ ‚ÒÚÂ˜‡ÂÏ ˆËÚ‡Ú˚ ËÁ Â¯ÂÌËÈ ÌË-
ÊÂÒÚÓfl˘Ëı Â„ËÔÂÚÒÍËı ˜ËÌÓ‚ÌËÍÓ‚, ÓÚ ‡„Ó‡ÌÓÏ‡ Ë ‡ıË„ÂÓ„‡ ‰Ó Ë‰ËÓÎÓ„‡ –
˝ÚÓ Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚ÛÂÚ Ó ÚÓÏ, ˜ÚÓ ‚ ‰‡ÌÌÓÏ ÒÎÛ˜‡Â ÌÂ ÒÛ˘ÂÒÚ‚Ó‚‡ÎÓ „‡ÌË, ‚˚‰Â-
Îfl‚¯ÂÈ ÔÂÙÂÍÚ‡, ÎË˜ÌÓ„Ó ËÏÔÂ‡ÚÓÒÍÓ„Ó ÔÂ‰ÒÚ‡‚ËÚÂÎfl, ËÁ ÔÓ‚ËÌˆË‡Î¸ÌÓÈ
‡‰ÏËÌËÒÚ‡ˆËË. ÅÓÎÂÂ ÚÓ„Ó, ÌÂ ÒÛ˘ÂÒÚ‚Ó‚‡ÎÓ Ë ËÂ‡ıËË ÒÛ‰Â·Ì˚ı Â¯ÂÌËÈ, ÔÓ-
ÒÍÓÎ¸ÍÛ ‚ fl‰Â ÒÎÛ˜‡Â‚ ‚Â‰ËÍÚ ÌËÊÂÒÚÓfl˘Â„Ó ÒÛ‰¸Ë ÔË‚Ó‰ËÚÒfl ‚ Í‡˜ÂÒÚ‚Â ex-
emplum Ì‡ ÒÛ‰Â ·ÓÎÂÂ ‚˚ÒÓÍÓ„Ó ˜ËÌÓ‚ÌËÍ‡. Ñ‡‚ÌÓÒÚ¸ ÔÂˆÂ‰ÂÌÚ‡ Ú‡ÍÊÂ, ÔÓ-‚Ë-
‰ËÏÓÏÛ, ÌÂ Ë„‡Î‡ ÓÎË: ‚ P. Oxy. II. 237 (186 „.) ˆËÚËÛÂÚÒfl Â¯ÂÌËÂ ÓÚ 87 „.; ‚
SB. VI. 9016 (160 „.) – ÔÓÚÓÍÓÎ ÒÛ‰‡, ÔÓËÒıÓ‰Ë‚¯Â„Ó ‚ 48 „.; ‚ P. Strasb. 22 ÒÓÂ‰Ë-
ÌÂÌ˚ ÔÓÚÓÍÓÎ˚ ÒÎÛ¯‡ÌËÈ 207 Ë 90 „Ó‰Ó‚. Ñ‚ÛÏfl ÓÒÌÓ‚Ì˚ÏË ÒÔÓÒÓ·‡ÏË, ·Î‡„Ó-
‰‡fl ÍÓÚÓ˚Ï ‡‰‚ÓÍ‡Ú˚ ÔÓÎÛ˜‡ÎË ‰ÓÒÚÛÔ Í ÒÚÓÎ¸ ‡ÌÌËÏ ‰ÓÍÛÏÂÌÚ‡Ï, ·˚Î ÔÓ-
ËÒÍ ‚ ‡ıË‚‡ı (Ò. P. Oxy. XIV. 1654) Ë Ó·‡˘ÂÌËÂ Í ËÁ‰‡ÌÌ˚Ï ‡ÌÂÂ ‰ÓÍÛÏÂÌ-
Ú‡Î¸Ì˚Ï ıÂÒÚÓÏ‡ÚËflÏ (Ò. P. Oxy. XLII. 3016), ÍÓÚÓ˚Â ÏÓ„ÎË ËÒÔÓÎ¸ÁÓ‚‡Ú¸Òfl Ë
‚ Û˜Â·Ì˚ı ˆÂÎflı (P. Catt. recto). ëÂ‰Ë Ò·ÓÌËÍÓ‚ ä‡ˆÓÙ ÚËÔÓÎÓ„Ë˜ÂÒÍË ‚˚‰ÂÎfl-
ÂÚ 15 ‰ÓÒ¸Â, ‚ ÍÓÚÓ˚ı ‚ÒÂ ÔÓÒÎÂ‰Û˛˘ËÂ ‰ÓÍÛÏÂÌÚ˚ ËÎÎ˛ÒÚËÛ˛Ú ‡ÁÌ˚Â ÒÎÛ-
˜‡Ë ÛÔÓÚÂ·ÎÂÌËfl ÚÓ„Ó ËÎË ËÌÓ„Ó Ô‡‚Ó‚Ó„Ó ÔËÌˆËÔ‡, ÒÓ‰ÂÊ‡˘Â„ÓÒfl ‚ ÓÚÍ˚-
‚‡˛˘Ëı ‰ÓÒ¸Â ËÏÔÂ‡ÚÓÒÍÓÈ ÍÓÌÒÚËÚÛˆËË ËÎË ˝‰ËÍÚÂ ÔÂÙÂÍÚ‡. Ç ˆÂÎÓÏ ÔÂ-
ˆÂ‰ÂÌÚ˚, ÔË‚Ó‰ËÏ˚Â ‚ Ô‡ÔËÛÒ‡ı, ÚÓÎÍÛ˛Ú ÛÊÂ ÒÛ˘ÂÒÚ‚Û˛˘ËÈ Á‡ÍÓÌ,
ÔÓ‰Ú‚ÂÊ‰‡˛Ú Â„Ó ‰ÂÈÒÚ‚ËÂ, ‡Á˙flÒÌfl˛Ú ÒÎÛ˜‡Ë Â„Ó ÔËÏÂÌÂÌËfl ËÎË ÔË‚Ó‰flÚ
ÔËÏÂ˚ ·ÓÎÂÂ ‡ÌÌÂ„Ó ÛÔÓÚÂ·ÎÂÌËfl. ç‡ÔÓÚË‚, Ò‡ÏÓ ÔÓ ÒÂ·Â Ì‡ÎË˜ËÂ ÔÂˆÂ-
‰ÂÌÚ‡ ÌÂ Ó·flÁ˚‚‡ÂÚ ÒÛ‰¸˛ ÒÎÂ‰Ó‚‡Ú¸ ÂÏÛ; ‡‚Ì˚Ï Ó·‡ÁÓÏ  ÌË ‡ÁÛ ÒÛ‰ÂÈÒÍÓÂ
Â¯ÂÌËÂ ÌÂ ÔË‚Ó‰ËÚ Í ÔÓfl‚ÎÂÌË˛ ÌÓ‚Ó„Ó Ô‡‚Ó‚Ó„Ó ÔËÌˆËÔ‡32 – ˜ÚÓ, Í‡Í ËÁ-
‚ÂÒÚÌÓ, Ë ‰ÂÎ‡ÂÚ ÔÂˆÂ‰ÂÌÚÌÓÂ Ô‡‚Ó ÔÂˆÂ‰ÂÌÚÌ˚Ï.

30 Dernburg H. System des Römischen Rechts / Der Pandekten 8., umgearb. Aufl., bearb.
von P. Sokolowski. Bd 1. B., 1910. S. 47.

31 Katzoff. Sources… P. 834–844.
32 Ibid. P. 841–843.
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àÚ‡Í, ˜ÂÏ ÊÂ ÏÓÊÌÓ ‰ÓÔÓÎÌËÚ¸ ÔÂ‰ÎÓÊÂÌÌ˚Â ä‡ˆÓÙÓÏ Ó·˙flÒÌÂÌËfl? ÇÓ-
ÔÂ‚˚ı, ÌÂÎ¸Áfl ÌÂ Á‡ÏÂÚËÚ¸, Ì‡ÒÍÓÎ¸ÍÓ ıÓÓ¯Ó ÒÓÓÚÌÓÒËÚÒfl ÔÓˆËÚËÓ‚‡ÌÌ˚È
‚˚¯Â ÂÒÍËÔÚ ëÂÔÚËÏËfl ëÂ‚Â‡, ÛÔÓÏËÌ‡ÂÏ˚È ä‡ÎÎËÒÚ‡ÚÓÏ, Ò ÚÓÈ Í‡ÚËÌÓÈ,
ÍÓÚÓÛ˛ ËÒÛ˛Ú Ô‡ÔËÛÒ˚. ÑÂÈÒÚ‚ËÚÂÎ¸ÌÓ, ‚ ÔÓÚÓÍÓÎ‡ı Ë ÔÓ¯ÂÌËflı ·ÓÎÂÂ
‡ÌÌËÂ ÒÛ‰Â·Ì˚Â Â¯ÂÌËfl ÔË‚Ó‰flÚÒfl ‰Îfl ÚÓ„Ó, ˜ÚÓ·˚ Ó·˙flÒÌËÚ¸ ÒÔÓÌ˚Â Ô‡-
‚Ó‚˚Â ÒÎÛ˜‡Ë, ÔÓÍ‡Á‡Ú¸, Í‡Í Ë ÔË Í‡ÍËı ÛÒÎÓ‚Ëflı ‰ÂÈÒÚ‚ÛÂÚ ÚÓ ËÎË ËÌÓÂ ÛÒÚ‡-
ÌÓ‚ÎÂÌËÂ, ‡ Ú‡ÍÊÂ ÔÓ‰ÂÏÓÌÒÚËÓ‚‡Ú¸, ˜ÚÓ ÔÓ‚ËÌˆË‡Î¸Ì˚Â ÒÛ‰˚ Ë ‡‰ÏËÌË-
ÒÚ‡ˆËfl Ì‡ ÔÓÚflÊÂÌËË ‰ÂÒflÚËÎÂÚËÈ Ú‡ÍÚÓ‚‡ÎË Á‡ÍÓÌ ÓÔÂ‰ÂÎÂÌÌ˚Ï Ó·‡ÁÓÏ.
Ç ÚÂÏËÌ‡ı ËÏÒÍÓÈ ˛ËÒÔÛ‰ÂÌˆËË ˆÂÎ¸, ÍÓÚÓÛ˛ ÔÂÒÎÂ‰Û˛Ú Â„ËÔÂÚÒÍËÂ ‡‰‚Ó-
Í‡Ú˚ Ë ˜ÂÎÓ·ËÚ˜ËÍË, ÂÒÚ¸ ÌÂ ˜ÚÓ ËÌÓÂ Í‡Í consuetudo, Ú.Â. ËÏÂÌÌÓ ÚÓ, Ó ˜ÂÏ „Ó‚Ó-
ËÚÒfl ‚ ÂÒÍËÔÚÂ. éÒÓ·ÂÌÌÓ ˝ÚÓ Í‡Ò‡ÂÚÒfl ‰ÓÍÛÏÂÌÚ‡Î¸Ì˚ı ‰ÓÒ¸Â, ËÎÎ˛ÒÚËÛ˛-
˘Ëı Â‰ËÌÓÓ·‡ÁÌÓÂ ÔËÏÂÌÂÌËÂ Í‡ÍÓ„Ó-ÎË·Ó Á‡ÍÓÌ‡. ãÓ„Ë˜Ì˚Ï ÒÎÂ‰ÒÚ‚ËÂÏ ÔÓ-
‰Ó·ÌÓÈ ·ÎËÁÓÒÚË ÏÂÊ‰Û Ô‡ÔËÛÒÌ˚ÏË Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚‡ÏË Ë ËÁ‚ÂÒÚËÂÏ ä‡ÎÎËÒÚ‡Ú‡
ÒÚ‡ÌÂÚ ‚˚‚Ó‰, Í‡Ò‡˛˘ËÈÒfl ÒÓ·ÒÚ‚ÂÌÌÓ ÂÒÍËÔÚ‡: ÔÓÎÛ˜‡ÂÚÒfl, ˜ÚÓ ëÂÔÚËÏËÈ ëÂ-
‚Â Ò‚ÓËÏ Â¯ÂÌËÂÏ ÛÁ‡ÍÓÌËÎ Ô‡‚Ó‚Û˛ Ô‡ÍÚËÍÛ, ÍÓÚÓ‡fl Ì‡˜‡Î‡ ˝ÏÔËË˜ÂÒÍË
ÒÍÎ‡‰˚‚‡Ú¸Òfl Á‡‰ÓÎ„Ó ‰Ó ÌÂ„Ó Ë Á‡Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚Ó‚‡Ì‡ ÛÊÂ ‚ 70-Â „Ó‰˚ I ‚. 

ÇÓ-‚ÚÓ˚ı, ˆËÚËÓ‚‡ÌËÂ ÔÂˆÂ‰ÂÌÚ‡ ‚ Ô‡ÔËÛÒ‡ı ÌÂ ÚÓÎ¸ÍÓ «ËÎÎ˛ÒÚËÛÂÚ
ÚÓ, Í‡Í [Â„ËÔÂÚÒÍËÂ. – Ñ.Å.] ‡‰‚ÓÍ‡Ú˚ ÔÂ‰ÒÚ‡‚ÎflÎË ÒÛ‰Û Ò‚ÓË ‰ÓÍ‡Á‡ÚÂÎ¸ÒÚ‚‡»33,
ÌÓ Ë ÒÓÓ·˘‡ÂÚ ÌÂ˜ÚÓ Ó ÔÓ‚ËÌˆË‡Î¸ÌÓÈ ˛ËÒÔÛ‰ÂÌˆËË. ê‡ÒÒÛÊ‰‡fl Ó ÒÓÓÚÌÓ¯Â-
ÌËË ÒÛ‰Â·Ì˚ı Â¯ÂÌËÈ Ë responsa Í‡Í ‚ Ò‡ÏÓÏ êËÏÂ, Ú‡Í Ë ‚ ÔÓ‚ËÌˆËflı, ÌÂÎ¸Áfl
Á‡·˚‚‡Ú¸ Ó ‡‰ËÍ‡Î¸ÌÓÈ ÂÙÓÏÂ ËÏÒÍÓÈ Ô‡‚Ó‚ÓÈ ÒËÒÚÂÏ˚, Ó·˚˜ÌÓ Ò‚flÁ˚‚‡-
ÂÏÓÈ Ò ËÏÂÌÂÏ Ä‚„ÛÒÚ‡, ÍÓÚÓ˚È Ó„‡ÌË˜ËÎ ‚ÓÁÏÓÊÌÓÒÚ¸ ˛ËÒÚÓ‚ ‰‡‚‡Ú¸ re-
sponsa, ‰‡Ó‚‡‚ ÌÂÍÓÚÓ˚Ï ËÁ ˝ÍÒÔÂÚÓ‚ Ô‡‚Ó ÍÓÌÒÛÎ¸ÚËÓ‚‡Ú¸ ex auctoritate
principis34. èÓÁ‰ÌÂÂ íË·ÂËÂÏ Ë Ä‰Ë‡ÌÓÏ35, ‚ ÏÂÌ¸¯ÂÈ ÒÚÂÔÂÌË – ä‡ÎË„ÛÎÓÈ36 Ë
äÎ‡‚‰ËÂÏ37 ‚ ˝ÚÓÈ Ó·Î‡ÒÚË ‚‚Ó‰ËÎËÒ¸ ‰ÓÔÓÎÌËÚÂÎ¸Ì˚Â Â„Î‡ÏÂÌÚ‡ˆËË. Ç ÔÂË-
Ó‰, ÍÓ„‰‡ ˝Ú‡ ÒËÒÚÂÏ‡ ‰ÓÒÚË„Î‡ Ò‚ÓÂ„Ó Ì‡Ë‚˚Ò¯Â„Ó ‡Á‚ËÚËfl, ius publice respon-
dendi ÏÓ„ÎÓ ·˚Ú¸ ‰‡Ó‚‡ÌÓ ÌÂÔÓÒÂ‰ÒÚ‚ÂÌÌÓ ËÏÔÂ‡ÚÓÓÏ Ë ‚ ÓÚÒÛÚÒÚ‚ËÂ ˝ÚÓ„Ó
Ô‡‚‡ ÏÌÂÌËÂ ˛ËÒÚ‡ ÌÂ ËÏÂÎÓ Á‡ÍÓÌÓÔÓÎ‡„‡˛˘Â„Ó ÁÌ‡˜ÂÌËfl. çÓÏÛ, ÒÎÓÊË‚-
¯Û˛Òfl Í ÒÂÂ‰ËÌÂ II ‚., ÓÚ‡Ê‡ÂÚ ËÁ‚ÂÒÚÌÓÂ ÓÔÂ‰ÂÎÂÌËÂ É‡fl: «á‡ÍÎ˛˜ÂÌËfl
˛ËÒÚÓ‚ ÒÛÚ¸ Â¯ÂÌËfl Ë ÏÌÂÌËfl ÚÂı, ÍÓÏÛ ÔÂ‰ÓÒÚ‡‚ÎÂÌÓ Ô‡‚Ó ÙÓÏÛÎËÓ‚‡Ú¸
Á‡ÍÓÌ»38. Ç ÚÓÏ ÒÎÛ˜‡Â, ÂÒÎË ËÏÂ˛˘ËÂÒfl ‚ ‡ÒÔÓflÊÂÌËË ÒÛ‰¸Ë responsa ÔÓÚË-
‚ÓÂ˜ËÎË ‰Û„ ‰Û„Û, ÚÓÚ ·˚Î ‚Ô‡‚Â ËÒÔÓÎ¸ÁÓ‚‡Ú¸ Î˛·ÓÂ ËÁ ÌËı; ˝Ú‡ Ô‡ÍÚËÍ‡
·˚Î‡ Á‡ÍÓÌÓ‰‡ÚÂÎ¸ÌÓ Á‡ÍÂÔÎÂÌ‡ Ä‰Ë‡ÌÓÏ (Gai. 1. 7). ÇÌÂ Á‡‚ËÒËÏÓÒÚË ÓÚ ÚÓ„Ó,
Í Í‡ÍÓÏÛ ‚˚‚Ó‰Û Ï˚ ÔË‰ÂÏ ‚ Â¯ÂÌËË ÒÎÓÊÌÂÈ¯ÂÈ ÔÓ·ÎÂÏ˚, Ò‚flÁ‡ÌÌÓÈ Ò ‚‚Â-
‰ÂÌËÂÏ, ÙÛÌÍˆËflÏË Ë ÔÓÒÎÂ‰Û˛˘ÂÈ ÒÛ‰¸·ÓÈ ius publice respondendi, ÒÎÂ‰ÛÂÚ Û˜Ë-
Ú˚‚‡Ú¸, ˜ÚÓ Ò ÛÒÚ‡ÌÓ‚ÎÂÌËÂÏ ‚ÌÛÚÂÌÌÂÈ ËÂ‡ıËË ÒÂ‰Ë ÒÚÓÎË˜Ì˚ı ˛ËÒÚÓ‚
auctoritas (ÒÚ‡ÚÛÒ Ë ÔÓËÒÚÂÍ‡˛˘ËÂ ËÁ ÌÂ„Ó Ô‡‚‡) Ëı ÔÓ‚ËÌˆË‡Î¸Ì˚ı ÍÓÎÎÂ„
ÓÍ‡Á˚‚‡Î‡Ò¸ ÒÛ˘ÂÒÚ‚ÂÌÌÓ ·ÓÎÂÂ ÌËÁÍÓÈ, ÌÂÊÂÎË ‡Ì¸¯Â.

33 Ibid. P. 843.
34 íÂÍÒÚ ÓÒÌÓ‚ÌÓ„Ó ËÒÚÓ˜ÌËÍ‡ Ó· ˝ÚÓÈ ÂÙÓÏÂ – Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚Ó «ùÌıËË‰ËÓÌ‡»

èÓÏÔÓÌËfl (D. 1. 2. 2. 48–50) – ÔÂ‰ÔÓÎÓÊËÚÂÎ¸ÌÓ ËÒÔÓ˜ÂÌ. é ÔÓÔ˚ÚÍ‡ı Â„Ó ËÒÔ‡‚-
ÎÂÌËfl Ë Ò‚flÁ‡ÌÌ˚ı Ò ÌËÏË ÔÓ·ÎÂÏ‡ı ÒÏ. Schulz. Op. cit. P. 112–117; Kunkel W. Das We-
sen des ius respondendi // ZSS. 1948. 66. S. 423–457; Guarino A. Il “ius publice responden-
di” // RIDA. 1949. 2. P. 404–409; Berger. Op. cit. P. 532 Ë ‰.

35 Pringsheim F. The Legal Policy and Reforms of Hadrian // JRS. 1934. 24. 2. P. 141–
153, ÓÒÓ·. 147.

36 Schulz. Op. cit. P. 113.
37 Sen. Apocol. 12; Schulz. Op. cit. P. 109.
38 Responsa prudentium sunt sententiae et opiniones eorum, quibus permissum est iura

condere (Gai. 1. 7; Ò. I. 1. 2. 8).



89

ÇÏÂÒÚÂ Ò ÚÂÏ ıÓÓ¯Ó ËÁ‚ÂÒÚÌÓ, ˜ÚÓ ‚ Ö„ËÔÚÂ ÒÛ˘ÂÒÚ‚Ó‚‡ÎË ˛ËÒÚ˚ (νο-

μικοι v)39, ˜¸Â Û˜‡ÒÚËÂ ‚ ÒÛ‰Â Ò‡‚ÌËÏÓ Ò ÔÓˆÂÒÒÛ‡Î¸ÌÓÈ ÓÎ¸˛ ËÏÒÍËı ˛Ë-

ÒÚÓ‚40. ë‡ÏÓÂ ‡ÌÌÂÂ Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚Ó Ó· Û˜‡ÒÚËË ˛Ë‰Ë˜ÂÒÍËı ÍÓÌÒÛÎ¸Ú‡ÌÚÓ‚ ‚

ÔÓˆÂÒÒÂ ÓÚÌÓÒËÚÒfl Í I ‚ÂÍÛ. ìÊÂ ÁÌ‡ÍÓÏ˚È Ì‡Ï Ô‡ÔËÛÒ P. Oxy. XXXIV. 2757 ÒÓ-

‰ÂÊËÚ ÒÓÍ‡˘ÂÌÌ˚È ÓÚ˜ÂÚ Ó ÒÛ‰Â·Ì˚ı ÒÎÛ¯‡ÌËflı ÔÓ‰ ÔÂ‰ÒÂ‰‡ÚÂÎ¸ÒÚ‚ÓÏ ÔÂ-

ÙÂÍÚ‡ íË·ÂËfl ûÎËfl ãÛÔ‡, ‰‡ÚËÓ‚‡ÌÌ˚ı 73/74 „. á‰ÂÒ¸ Ï˚ ‚ÒÚÂ˜‡ÂÏ ÒÎÂ‰Û˛-

˘ÂÂ ÛÍ‡Á‡ÌËÂ: ’Ιουv λιος Λου' π[ος πυθο vμενος] ’Αρει vου του'  νομικου'  τι v περι ; τω' ν
[… κελευv ]ουσιν οι J νοvμοι και ; εjπιγνου' ς ο}τι… (II. 4–6: «ûÎËÈ ãÛÔ, ÒÔÓÒË‚ ˛ËÒÚ‡

ÄÂfl, ˜ÚÓ ËÏÂÌÌÓ ÔÂ‰ÔËÒ˚‚‡˛Ú Á‡ÍÓÌ˚ ÓÚÌÓÒËÚÂÎ¸ÌÓ…, Ë ÛÁÌ‡‚, ˜ÚÓ… [ÒÍ‡-

Á‡Î]»). Ç ‰‡ÌÌÓÏ ÒÎÛ˜‡Â ÌÂÎ¸Áfl ÒÍ‡Á‡Ú¸, ÔËÌ‡‰ÎÂÊËÚ ÎË ÄÂÈ Í ˜ËÒÎÛ ÒÓ‚ÂÚÌË-

ÍÓ‚ ÔÂÙÂÍÚ‡, Ó‰Ì‡ÍÓ Ô‡ÍÚË˜ÂÒÍË ÌÂ ‚˚Á˚‚‡ÂÚ ÒÓÏÌÂÌËÈ ÚÓÚ Ù‡ÍÚ, ˜ÚÓ ‰‡ÌÌ‡fl

˝ÚËÏ ‡‰‚ÓÍ‡ÚÓÏ ÍÓÌÒÛÎ¸Ú‡ˆËfl ÔÂ‰ÒÚ‡‚ÎflÂÚ ÒÓ·ÓÈ responsum, ıÓÚfl Ë ÒÙÓÏÛÎË-

Ó‚‡ÌÌ˚È, ÔÓ ‚ÒÂÈ ‚Ë‰ËÏÓÒÚË, ÛÒÚÌÓ. ÑÛ„ÓÂ Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚Ó Ó ÔÓ‰Ó·ÌÓÈ Ô‡ÍÚËÍÂ

ÒÓ‰ÂÊËÚÒfl ‚ CPR. I. 18 (124 „.), „‰Â ÛÔÓÏflÌÛÚ ˛ËÒÚ äÎ‡‚‰ËÈ ÄÚÂÏË‰Ó, ÌÂ ‚˚-

ÒÚÛÔ‡˛˘ËÈ ÌË Á‡ Ó‰ÌÛ ËÁ ÒÚÓÓÌ, ÌÓ ÍÓÌÒÛÎ¸ÚËÛ˛˘ËÈ ÒÛ‰¸˛. íÓÚ ÊÂ ˝ÍÒÔÂÚ,

ÔÓ-‚Ë‰ËÏÓÏÛ, ÛÔÓÏflÌÛÚ Ë ‚ P. Oxy. XLII. 3015 – ÔÂÂÔËÒ‡ÌÌÓÏ ÓÍÓÎÓ 120 „. ‰ÓÍÛ-

ÏÂÌÚ‡Î¸ÌÓÏ ‰ÓÒ¸Â, ÓÚ ÍÓÚÓÓ„Ó ÒÓı‡ÌËÎËÒ¸ ÌÂÔÓÎÌ˚ı ÚË ‚˚ÔËÒÍË ËÁ ÒÛ‰Â·Ì˚ı

ÔÓÚÓÍÓÎÓ‚. àÏfl ÄÚÂÏË‰Ó‡ ÔÓfl‚ÎflÂÚÒfl ‚Ó ‚ÚÓÓÏ (ÒÚÍÍ. 6–12; 108 „.) Ë ÚÂ-

Ú¸ÂÏ (ÒÚÍÍ. 13–27; ÌÂ ÔÓÁ‰ÌÂÂ 117 „.) ÓÚ˜ÂÚ‡ı. á‰ÂÒ¸ ÓÒÓ·Ó ÔÓ‰˜ÂÍË‚‡ÂÚÒfl ÓÎ¸

ÄÚÂÏË‰Ó‡ Í‡Í ˛Ë‰Ë˜ÂÒÍÓ„Ó ÍÓÌÒÛÎ¸Ú‡ÌÚ‡, ÌÂ ‚ıÓ‰fl˘Â„Ó ‚ ÒÓÒÚ‡‚ consilium

praefecti: Σουλ(πιvκιος) Σιvμιλις πυθοv μενος ’Αρτεμιδωvρου του'  ε jξηγουμε vνου τ$ο$[υ ;ς]

νοvμους περι; του'  πραv γματος και; συνλαληvσας τοι'ς συμ[β]ουvλοις ε[φη. Αι jγυvπτιος
ει \χεν εjξουσι vαν καθωv ς βουv λεται διαθεvσθαι (ÒÚÍÍ. 8–12: «ëÛÎ¸ÔËˆËÈ ëËÏËÎËÒ,

ÒÔÓÒË‚ ÄÚÂÏË‰Ó‡, ËÒÒÎÂ‰Ó‚‡‚¯Â„Ó Á‡ÍÓÌ˚ ÓÚÌÓÒËÚÂÎ¸ÌÓ ˝ÚÓ„Ó ‰ÂÎ‡, Ë ÔÓ„Ó-

‚ÓË‚ Ò ÒÓ‚ÂÚÌËÍ‡ÏË, ÒÍ‡Á‡Î: “Ö„ËÔÚflÌËÌ ËÏÂÎ Ô‡‚Ó Á‡‚Â˘‡Ú¸ ËÏÛ˘ÂÒÚ‚Ó ÔÓ

Ò‚ÓÂÏÛ ÛÒÏÓÚÂÌË˛”»); Σουλ[πιvκιος] Σιvμιλις [συνλ]αλη$ v[σας τοι'ς] συvνβ[ουλοις]

και ; αj να[κοιν]ωσαvμεν[ος ’Αρ]τ$εμιδωvρω/  νομικω' /  ε[[φη. λ]εvγεται… (ÒÚÍÍ. 14–16:

«ëÛÎ¸ÔËˆËÈ ëËÏËÎËÒ, ÔÓ„Ó‚ÓË‚ Ò ÒÓ‚ÂÚÌËÍ‡ÏË Ë ÔÓÎÛ˜Ë‚ ÍÓÌÒÛÎ¸Ú‡ˆË˛ Û ‡‰‚Ó-

Í‡Ú‡ ÄÚÂÏË‰Ó‡, ÒÍ‡Á‡Î: “ÉÓ‚ÓËÚÒfl…”»)41, ÇÒ˛ ÒÎÓÊÌÓÒÚ¸ ‰‡ÌÌÓ„Ó ËÒÍ‡ ‰Â-

ÏÓÌÒÚËÛÂÚ ‚Â‰ËÍÚ ÔÂÙÂÍÚ‡, Á‡ÌËÏ‡˛˘ËÈ 12 ÒÚÓÍ. ìÍ‡Á‡ÌËÂ Ì‡ ÍÓÌÒÛÎ¸Ú‡-

ˆË˛ ˛ËÒÚÓ‚ Ï˚ Ì‡ıÓ‰ËÏ Ë ‚ P. Catt. recto III. 18 (= M. Chr. 372). àÌÚÂÂÒÌÓ, ˜ÚÓ ‚

˝ÚÓÏ Ô‡ÔËÛÒÂ Ï˚ ‚ÒÚÂ˜‡ÂÏ ÛÍ‡Á‡ÌËÂ Ì‡ ÌÂÒÍÓÎ¸ÍËı ˛Ë‰Ë˜ÂÒÍËı ˝ÍÒÔÂÚÓ‚,

ÔËÌËÏ‡‚¯Ëı Û˜‡ÒÚËÂ ‚ ÒÛ‰Â·Ì˚ı ÒÎÛ¯‡ÌËflı.

Ñ‡ÎÂÂ, ÍÓÔËfl responsum ‡‰‚ÓÍ‡Ú‡ ìÎ¸ÔËfl ÑËÓÌËÒÓ‰Ó‡ Ì‡ıÓ‰ËÚÒfl ‚ ˜ËÒÎÂ ‰Ó-

ÍÛÏÂÌÚÓ‚, ÔËÒÓÂ‰ËÌÂÌÌ˚ı Í «èÓ¯ÂÌË˛ ÑËÓÌËÒËË» (P. Oxy. II. 237. VIII. 2–7).

ùÚÓÚ ‰ÓÍÛÏÂÌÚ, ‰‡ÚËÓ‚‡ÌÌ˚È 138 „., Í‡ÈÌÂ ËÌÚÂÂÒÂÌ. ûË‰Ë˜ÂÒÍÓÂ Á‡ÍÎ˛˜Â-

ÌËÂ (προσφωv νησις νομικου' ) ËÏÂÂÚ ÙÓÏÛ ÓÙËˆË‡Î¸ÌÓ„Ó ÔËÒ¸Ï‡; ÒÛÚ¸ ÓÚ‚ÂÚ‡

39 ÉÂ˜ÂÒÍËÈ ÚÂÏËÌ νομικοvς ÔÂ‰ÒÚ‡‚ÎflÂÚ ÒÓ·ÓÈ ˝Í‚Ë‚‡ÎÂÌÚ Î‡ÚËÌÒÍÓ„Ó iuris per-
itus ËÎË iuris prudens (CIL. III. 141882). é ˛ËÒÚ‡ı ˝ÎÎËÌËÒÚË˜ÂÒÍÓ„Ó ‚ÓÒÚÓÍ‡ ÒÏ.
Χριστοφυλοv πουλος A.Π. Νομικοι ;, νομω/ v δοι και ; νομοδει vκται ει jς τη'ν ε Jλληνικη;ν ’Ανα-
τολη' ν // Δι vκαιον και ; ι Jστορι vα. Μικρα;  μελετηv ματα. ’Αθι vναι, 1973. Σελ. 310–321; Ó
Ö„ËÔÚÂ: Taubenschlag R. The Legal Profession in Greco-Roman Egypt // Idem. Opera mino-
ra. Warszawa, 1955. T. 2. P. 159–165.

40 é ˛ËÒÔÛ‰ÂÌˆËË ‚ Ö„ËÔÚÂ Ë responsa Ò ÛÍ‡Á‡ÌËÂÏ Ô‡ÔËÛÒÌ˚ı Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚ Ë
ÔÂÂ˜ËÒÎÂÌËÂÏ ÎËÚÂ‡ÚÛ˚ ÒÏ. Taubenschlag R. The law of Greco-Roman Egypt in the
light of the papyri, 332 B.C. – 640 A.D. Warszawa, 1955. P. 517–518. é ÔÓ‚ËÌˆË‡Î¸ÌÓÈ
˛ËÒÔÛ‰ÂÌˆËË Ì‡ ‚ÓÒÚÓÍÂ àÏÔÂËË ÒÏ. Kunkel W. Herkunft und soziale Stellung der rö-
mischen Juristen. Weimar, 1952. S. 354–365.

41 ë., Ì‡ÔËÏÂ, ÛÔÓÏËÌ‡ÌËÂ Ó ÍÓÌÒÛÎ¸Ú‡ˆËË ÒÛ‰¸Ë ÎË¯¸ Ò ˜ÎÂÌ‡ÏË consilium iudi-
cis ·ÂÁ ÔË‚ÎÂ˜ÂÌËfl ˛ËÒÚÓ‚: P. Catt. recto IV. 19–20.



90

Ò‚Ó‰ËÚÒfl Í ÚÓÏÛ, ˜ÚÓ ‰Ó˜¸, ÓÊ‰ÂÌÌ‡fl ÓÚ ÌÂÙËÍÒËÓ‚‡ÌÌÓ„Ó ·‡Í‡, ÔÓÒÎÂ Á‡ÏÛ-
ÊÂÒÚ‚‡ ·ÓÎÂÂ ÌÂ Ì‡ıÓ‰ËÚÒfl ‚ ÓÚˆÓ‚ÒÍÓÈ ‚Î‡ÒÚË. á‡ÍÎ˛˜ÂÌËÂ ‰‡ÌÓ ‚ ÓÚ‚ÂÚ Ì‡
ÔËÒ¸ÏÂÌÌ˚È Á‡ÔÓÒ, Ì‡Ô‡‚ÎÂÌÌ˚È ÔÂÙÂÍÚÓÏ (VIII. 6). ã˛·ÓÔ˚ÚÌÓ, ˜ÚÓ ‚ Í‡˜Â-
ÒÚ‚Â Ó‰ÌÓ„Ó ËÁ ‡„ÛÏÂÌÚÓ‚, Ì‡ ÍÓÚÓÓÏ ÍÓÌÒÛÎ¸Ú‡ÌÚ ÓÒÌÓ‚˚‚‡ÂÚÒfl Ë ÍÓÚÓ˚Ï
ÔÂ‰Î‡„‡ÂÚ ‚ÓÒÔÓÎ¸ÁÓ‚‡Ú¸Òfl, ‚˚ÒÚÛÔ‡ÂÚ ÒÛ‰Â·Ì‡fl Ô‡ÍÚËÍ‡: και; δι’ υJ πομνημα-
τισμω' ν ηjσφαv λ[ι]σται περι; τη'ς προικο;ς ηJ  παι'ς υJ πο;  του'  πατρο; ς, και ; του' το αυjτη'/
βοηθει vν δυv ναται (VIII. 6–7: «Ë ÒÓ„Î‡ÒÌÓ ÒÛ‰Â·Ì˚Ï Â¯ÂÌËflÏ ‰Ó˜ÂË ÌÂ Û„Ó-
Ê‡ÂÚ ÓÔ‡ÒÌÓÒÚ¸, ˜ÚÓ ÂÂ ÓÚÂˆ ÓÚ·ÂÂÚ ÔË‰‡ÌÓÂ; Ë ˝ÚÓ Ó·ÒÚÓflÚÂÎ¸ÒÚ‚Ó ÏÓÊÂÚ
ÔÓÏÓ˜¸ ÂÈ»). 

àÌÓ„‰‡ ÔËÒ¸ÏÂÌÌ‡fl ÍÓÌÒÛÎ¸Ú‡ˆËfl ˛ËÒÚ‡ ‚ÍÎ˛˜‡Î‡Ò¸ ÌÂÔÓÒÂ‰ÒÚ‚ÂÌÌÓ ‚

ÚÂÍÒÚ ÔÓÚÓÍÓÎ‡. Recto Ô‡ÔËÛÒ‡ PSI. V. 450, ÔÂÂÔËÒ‡ÌÌÓ„Ó ‚Ó II–III ‚‚., ÒÓ‰Â-

ÊËÚ Ù‡„ÏÂÌÚËÓ‚‡ÌÌ˚È ÔÓÚÓÍÓÎ ÔÓˆÂÒÒ‡, ÒÛ‰¸ÂÈ ‚ ÍÓÚÓÓÏ ‚˚ÒÚÛÔ‡ÂÚ ÔÂ-

ÙÂÍÚ ëÛÎ¸ÔËˆËÈ ëËÏËÎËÒ (107–112 „.). èÂ‚˚Â ‚ÓÒÂÏ¸ ÒÚÓÍ ÔÓÚÓÍÓÎ‡ ‚ÂÒ¸Ï‡

Ù‡„ÏÂÌÚËÓ‚‡Ì˚, Ó‰Ì‡ÍÓ ÒÓı‡ÌË‚¯ËÂÒfl ÒÎÓ‚‡ ÒÓÁ‰‡˛Ú Ó˘Û˘ÂÌËÂ, ˜ÚÓ ‚ ÛÚ‡-

˜ÂÌÌÓÏ ÓÚ˚‚ÍÂ Ë‰ÂÚ Â˜¸ Ó ÌÂÓ·ıÓ‰ËÏÓÒÚË ÔÓÎÛ˜ËÚ¸ ÍÓÌÒÛÎ¸Ú‡ˆË˛ ˛ËÒÚ‡.

àÌËˆË‡ÚË‚‡ ˝ÚÓ„Ó ËÒıÓ‰ËÚ ÓÚ Ó‰ÌÓ„Ó ËÁ ÚflÊÛ˘ËıÒfl; ‚ ÚÂÍÒÚ ÔÓÚÓÍÓÎ‡ ‚ÌÂÒÂÌ

Â„Ó Á‡ÔÓÒ (II. 36–44), Ì‡ ÍÓÚÓ˚È ·˚Î ÔÓÎÛ˜ÂÌ ÔËÒ¸ÏÂÌÌ˚È ÓÚ‚ÂÚ ˛ËÒÚ‡ (II. 45).

é·‡ ‰ÓÍÛÏÂÌÚ‡ – Ë Á‡ÔÓÒ ÚflÊÛ˘Â„ÓÒfl, Ë ÓÚ‚ÂÚ ‡‰‚ÓÍ‡Ú‡ – ·˚ÎË ÔÓ˜ËÚ‡Ì˚ ‚ ÒÛ-

‰Â·ÌÓÏ Á‡ÒÂ‰‡ÌËË Ë ‚ÌÂÒÂÌ˚ ‚ ÔÓÚÓÍÓÎ ÒÎÛ¯‡ÌËÈ (II. 36). 

äÓÌÒÛÎ¸Ú‡ˆËË Â„ËÔÂÚÒÍËı ‡‰‚ÓÍ‡ÚÓ‚ ËÒÔÓÎÌfl˛Ú ‚ ÒÛ‰Â·ÌÓÏ ÔÓˆÂÒÒÂ ÚÂ ÊÂ

ÙÛÌÍˆËË, ˜ÚÓ Ë responsa ËÏÒÍËı ˛ËÒÚÓ‚; ‚ ÚÂıÌË˜ÂÒÍÓÏ ÊÂ ÒÏ˚ÒÎÂ Á‡ÍÎ˛˜Â-

ÌËfl ìÎ¸ÔËfl ÑËÓÌËÒÓ‰Ó‡ Ë Â„Ó ÍÓÎÎÂ„ ÏÓ„ÛÚ ·˚Ú¸ ÎË¯¸ ÛÔÓ‰Ó·ÎÂÌ˚ ËÏ, ÔÓ-

ÒÍÓÎ¸ÍÛ ˝ÚË Â¯ÂÌËfl ËÏÂÎË ÎË¯¸ ÂÍÓÏÂÌ‰‡ÚÂÎ¸Ì˚È ı‡‡ÍÚÂ. ëÓÓÚ‚ÂÚÒÚ‚ÂÌ-

ÌÓ, ÔÓÎÓÊÂÌËÂ ‰ÂÎ ‚ ÔÓ‚ËÌˆËflı ·˚ÎÓ ÔÓÚË‚ÓÔÓÎÓÊÌÓ ÒÚÓÎË˜ÌÓÏÛ: ‚ Ò‡ÏÓÏ

êËÏÂ ËÌÚÂÂÒ ÒÚÓÎË˜Ì˚ı ˛ËÒÚÓ‚ Í ÒÓ·Ë‡ÌË˛ Ë ËÁÛ˜ÂÌË˛ exempla ÓÚÒÛÚÒÚ‚Ó-

‚‡Î, ÓÚÚÓ„Ó ˜ÚÓ ÔÓ Ò‚ÓÂÏÛ ÒÚ‡ÚÛÒÛ ÔÓÙÂÒÒËÓÌ‡Î¸Ì˚Â ˛ËÒÚ˚ ÒÚÓflÎË ‚˚¯Â, ˜ÂÏ

Ì‡ÁÌ‡˜‡ÂÏ˚Â Ï‡„ËÒÚ‡ÚÓÏ ÒÛ‰¸Ë, ‚˚ÌÓÒË‚¯ËÂ ˝ÚË Â¯ÂÌËfl. Ç ÔÓ‚ËÌˆËË ÊÂ ËÌ-

ÚÂÂÒ Í responsa ÔËÒÛÚÒÚ‚Ó‚‡Î, Ó‰Ì‡ÍÓ ÌÂ ·˚ÎÓ ˛ËÒÚÓ‚, ÍÓÚÓ˚Â ÔÓ Ò‚ÓÂÏÛ

ÒÚ‡ÚÛÒÛ ÏÓ„ÎË ‚˚ÌÓÒËÚ¸ Á‡ÍÓÌÓÔÓÎ‡„‡˛˘ËÂ ÒÛÊ‰ÂÌËfl. íÂÏ ÌÂ ÏÂÌÂÂ ÔÓÚÓÍÓÎ

ÒÛ‰Â·ÌÓ„Ó ‡Á·Ë‡ÚÂÎ¸ÒÚ‚‡ Û‰‡˜ÌÓ ÒÓÂ‰ËÌflÎ ÔÓÙÂÒÒËÓÌ‡ÎËÁÏ ˛ËÒÚ‡, ÍÓÌÒÛÎ¸-

ÚËÓ‚‡‚¯Â„Ó ÒÛ‰¸˛ ËÎË Ó‰ÌÓ„Ó ËÁ ÚflÊÛ˘ËıÒfl, Ò ÙÓÏ‡Î¸Ì˚Ï ÛÚ‚ÂÊ‰ÂÌËÂÏ Â„Ó

ÏÌÂÌËfl, ÍÓÚÓÓÂ ÔË‰‡‚‡Î ÚÓÏÛ ‚˚ÌÂÒÂÌÌ˚È Ì‡ Â„Ó ÓÒÌÓ‚‡ÌËË ÒÛ‰Â·Ì˚È ‚Â-

‰ËÍÚ. Ç ˝ÍÒÚ‡Ó‰ËÌ‡ÌÓÏ ÔÓˆÂÒÒÂ (cognitio extra ordinem) – ËÏÂÌÌÓ Í ˝ÚÓÏÛ ÚË-

ÔÛ ÓÚÌÓÒËÎÓÒ¸ ÒÛ‰ÓÔÓËÁ‚Ó‰ÒÚ‚Ó ËÏÒÍÓ„Ó Ö„ËÔÚ‡ – ˜ËÌÓ‚ÌËÍ ‚˚ÒÚÛÔ‡Î Í‡Í ‰Â-

ÎÂ„‡Ú Ì‡ÁÌ‡˜Ë‚¯ÂÈ Â„Ó ËÌÒÚ‡ÌˆËË: ÎË·Ó ÌÂÔÓÒÂ‰ÒÚ‚ÂÌÌÓ ÓÚ ÎËˆ‡ ËÏÔÂ‡ÚÓ‡

Í‡Í ÔÂÙÂÍÚ, ÎË·Ó Í‡Í Ì‡ÁÌ‡˜ÂÌÂˆ ÔÓÒÎÂ‰ÌÂ„Ó, ÂÒÎË Â˜¸ ¯Î‡ Ó ÌËÊÂÒÚÓfl˘Ëı

ÔÓ‚ËÌˆË‡Î¸Ì˚ı ‡‰ÏËÌËÒÚ‡ÚÓ‡ı ËÎË ÒÔÂˆË‡Î¸ÌÓ Ì‡ÁÌ‡˜ÂÌÌ˚ı ‰Îfl Â¯ÂÌËfl

‰‡ÌÌÓ„Ó ÍÓÌÍÂÚÌÓ„Ó ‰ÂÎ‡ ÒÛ‰¸flı (iudices delegati). åÌÂÌËÂ ÔÓÙÂÒÒËÓÌ‡Î‡-Ô‡-

‚Ó‚Â‰‡, ËÏÂ‚¯ÂÂ ‰Ó ÚÓ„Ó ÎË¯¸ ‡Í‡‰ÂÏË˜ÂÒÍÓÂ ÁÌ‡˜ÂÌËÂ, ÔËÓ·ÂÚ‡ÎÓ ˛Ë‰Ë˜Â-

ÒÍËÈ ‚ÂÒ ‚ ÒÛ‰Â·ÌÓÏ Â¯ÂÌËË, ÔÓËÁÌÂÒÂÌÌÓÏ ex auctoritate principis. 

àÏÂÎÓÒ¸ Ë Â˘Â Ó‰ÌÓ Ó·ÒÚÓflÚÂÎ¸ÒÚ‚Ó, ‰ÂÎ‡‚¯ÂÂ ÒÛ‰Â·Ì˚Â Â¯ÂÌËfl ÒÚÓÎ¸ Û‰Ó·-

Ì˚Ï, ‡ ‚ ÒËÎÛ ÚÓ„Ó Ë ÒÚÓÎ¸ ˜‡ÒÚÓ ËÒÔÓÎ¸ÁÛÂÏ˚Ï ˛Ë‰Ë˜ÂÒÍËÏ ‰ÓÍ‡Á‡ÚÂÎ¸ÒÚ‚ÓÏ.

ÑÓÒÚ‡ÚÓ˜ÌÓ ˜‡ÒÚÓ Ó·‡ÚËÚ¸Òfl Ò ËÒÍÓÏ ËÎË ÔÓ¯ÂÌËÂÏ ˜ÂÎÓ‚ÂÍ‡ Á‡ÒÚ‡‚ÎflÎÓ

ÒÚÓÎÍÌÓ‚ÂÌËÂ ÌÓÏ Ô‡‚‡42 ËÎË Á‡ÔÛÚ‡ÌÌ‡fl ÒËÚÛ‡ˆËfl, ÔÓÌËÏ‡ÌËÂ ÍÓÚÓÓÈ – ‡

ÁÌ‡˜ËÚ Ë ÔÓÒÎÂ‰Û˛˘‡fl ‡‰ÏËÌËÒÚ‡ÚË‚Ì‡fl Â‡ÍˆËfl – ‚ÒÂˆÂÎÓ Á‡‚ËÒÂÎË ÓÚ ËÁ·‡Ì-

42 ç‡Ë·ÓÎÂÂ ı‡‡ÍÚÂÌ˚Ï ÔËÏÂÓÏ ÍÓÎÎËÁËË, Ò Ó‰ÌÓÈ ÒÚÓÓÌ˚, ÒÂÏÂÈÌÓ„Ó Ë
„‡Ê‰‡ÌÒÍÓ„Ó, ‡ Ò ‰Û„ÓÈ – ÏÂÒÚÌÓ„Ó Ë ËÏÒÍÓ„Ó Ô‡‚‡, fl‚ÎflÂÚÒfl «èÓ¯ÂÌËÂ ÑËÓÌË-
ÒËË» (P. Oxy. II. 237; 186 „.).
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ÌÓÈ Ú‡ÍÚÓ‚ÍË43. Ç ÔÓ‰Ó·Ì˚ı ÒÎÛ˜‡flı „Î‡‚Ì‡fl ÚÛ‰ÌÓÒÚ¸ ÍÓÂÚÒfl ÌÂ ‚ ÚÓÏ, ˜ÚÓ-

·˚ ÔÓˆËÚËÓ‚‡Ú¸ ÌÓÏÛ Á‡ÍÓÌ‡, ‡ ‚ ÚÓÏ, ˜ÚÓ·˚ ‡Á˙flÒÌËÚ¸ ÂÂ ‰ÂÈÒÚ‚ÂÌÌÓÒÚ¸ Ë

ÔËÏÂÌËÏÓÒÚ¸ Í ‰‡ÌÌÓÈ ÒËÚÛ‡ˆËË: ËÌ˚ÏË ÒÎÓ‚‡ÏË, Ì‡ ÔÂ‚ÓÂ ÏÂÒÚÓ ‚˚ÒÚÛÔ‡ÂÚ

ËÌÚÂÔÂÚ‡ˆËfl Ô‡‚‡. ëÛ˘ÂÒÚ‚Ó‚‡ÎÓ ÌÂÒÍÓÎ¸ÍÓ ‰ÓÒÚÛÔÌ˚ı ÒÂ‰ÒÚ‚, ÔÓÁ‚ÓÎfl‚-

¯Ëı ÚflÊÛ˘ÂÏÛÒfl ËÎË ˜ÂÎÓ·ËÚ˜ËÍÛ Ó·ÓÒÌÓ‚‡Ú¸ Ò‚ÓÂ ÔÓÌËÏ‡ÌËÂ ÒËÚÛ‡ˆËË; Í ÌËÏ

ÔÓÏËÏÓ ÔÂˆÂ‰ÂÌÚÓ‚ ÓÚÌÓÒËÎËÒ¸ ÍÓÌÒÛÎ¸Ú‡ˆËË ˛ËÒÚÓ‚. èÓ‚ËÌˆË‡Î¸Ì˚Â ÒÔÂ-

ˆË‡ÎËÒÚ˚ ıÓÓ¯Ó ÓËÂÌÚËÓ‚‡ÎËÒ¸ ‚ ÏÂÒÚÌ˚ı Ô‡‚Ó‚˚ı ÒËÒÚÂÏ‡ı, Ó‰Ì‡ÍÓ ÒÛ‰¸fl

ÌÂ ·˚Î Ó·flÁ‡Ì ÒÎÂ‰Ó‚‡Ú¸ Ëı ÏÌÂÌË˛44. Ç ÔÓ‚ËÌˆËflı ÒÛ˘ÂÒÚ‚Ó‚‡Î ÛÒÚÓÈ˜Ë‚˚È

ËÌÚÂÂÒ Í Ò·ÓÛ Ë ËÁÛ˜ÂÌË˛ ‰‡ÌÌ˚ı ÒÚÓÎË˜Ì˚ÏË ˛ËÒÚ‡ÏË responsa45, Ó‰Ì‡ÍÓ

˜‡ÒÚÓÚ‡ Ëı ˆËÚËÓ‚‡ÌËfl ‚ Ô‡ÔËÛÒ‡ı ÔÂÌÂ·ÂÊËÏÓ Ï‡ÎÓ ÓÚÎË˜Ì‡ ÓÚ ÌÛÎfl – ÓÚ-

˜‡ÒÚË ÔÓÚÓÏÛ, ˜ÚÓ ÒÓ ‚ÂÏÂÌË Ä‰Ë‡Ì‡ Ëı Ô‡ÍÚË˜ÂÒÍÓÂ ÁÌ‡˜ÂÌËÂ Ì‡˜ËÌ‡ÂÚ ÔÓ-

ÒÚÂÔÂÌÌÓ ÛÏÂÌ¸¯‡Ú¸Òfl46, ÓÚ˜‡ÒÚË, ‚Ë‰ËÏÓ, ÔÓÚÓÏÛ, ˜ÚÓ Á‡ÌËÏ‡‚¯ËÂ ÒÚÓÎË˜Ì˚ı

˛ËÒÚÓ‚ ÚÂÏ˚ ·˚ÎË ‰‡ÎÂÍË ÓÚ ‡ÍÚÛ‡Î¸Ì˚ı ‰Îfl Ö„ËÔÚ‡ Ò˛ÊÂÚÓ‚. ë ‰Û„ÓÈ ÒÚÓ-

ÓÌ˚, ÚÂÓÂÚË˜ÂÒÍË Í‡Ê‰˚È ÊËÚÂÎ¸ ËÏÔÂËË ÏÓ„ ÔÓ‰‡Ú¸ ÔÓ¯ÂÌËÂ Ò‡ÏÓÏÛ ËÏ-

ÔÂ‡ÚÓÛ Ë ÔÓÎÛ˜ËÚ¸ ÓÚ ÌÂ„Ó ÂÁÓÎ˛ˆË˛ (subscriptio, αj ποv κριμα); ‚˚ÒÓ˜‡È¯ËÈ

ÓÚ‚ÂÚ fl‚ÎflÎÒfl Ò‚ÓÂ„Ó Ó‰‡ ‡·ÒÓÎ˛ÚÌ˚Ï ÓÛÊËÂÏ, ÔÓÒÍÓÎ¸ÍÛ ·˚ÎÓ ÔËÁÌ‡ÌÓ,

˜ÚÓ Î˛·ÓÂ ËÏÔÂ‡ÚÓÒÍÓÂ Â¯ÂÌËÂ ËÏÂÂÚ ÒËÎÛ Á‡ÍÓÌ‡47. Ç Ò‚ÓÂ ‚ÂÏfl ì. ÇËÎ¸-

ÍÂÌ ÔÂ‰ÔÓÎÓÊËÎ, ˜ÚÓ ‚ Ö„ËÔÚÂ ÒÛ˘ÂÒÚ‚Ó‚‡Î‡ Ì‡Î‡ÊÂÌÌ‡fl ÒËÒÚÂÏ‡ ÔÓ‰‡˜Ë ÔÓ-

¯ÂÌËÈ, ÍÓÚÓ˚Â ÔÂÂ‰‡‚‡ÎËÒ¸ ˜ÂÂÁ ÔÂÙÂÍÚ‡ Ë ÓÚ‚ÂÚ˚ Ì‡ ÍÓÚÓ˚Â ÒÓı‡Ìfl-

ÎËÒ¸ ‚ ‡ıË‚‡ı48, ÌÓ ·ÓÎÂÂ ÔÓÁ‰ÌËÂ ËÒÒÎÂ‰Ó‚‡ÌËfl ÔÓÍ‡Á‡ÎË, ˜ÚÓ ‚ ‰ÂÈÒÚ‚ËÚÂÎ¸ÌÓ-

ÒÚË ÔÓ‰Ó·Ì‡fl Ô‡ÍÚËÍ‡ ·˚Î‡ fl‚ÎÂÌËÂÏ ËÒÍÎ˛˜ËÚÂÎ¸Ì˚Ï. èÓ¯ÂÌËÂ ËÏÔÂ‡ÚÓÛ

ÏÓ„ ÔÓ‰‡Ú¸ ÎË¯¸ Ò‡Ï ˜ÂÎÓ·ËÚ˜ËÍ ËÎË Â„Ó ·ÎËÊ‡È¯ËÈ Ó‰ÒÚ‚ÂÌÌËÍ, ˜ÚÓ ÚÂ·Ó‚‡ÎÓ

‰ÓÎ„Ó„Ó Ë ‰ÓÓ„ÓÒÚÓfl˘Â„Ó ÔÛÚÂ¯ÂÒÚ‚Ëfl ‚ êËÏ Ë ÔÓÊË‚‡ÌËfl Ú‡Ï ‚ ÓÊË‰‡ÌËË ‡Û‰Ë-

ÂÌˆËË. êÂÁÓÎ˛ˆËË ÌÂ Ì‡Î‡„‡ÎËÒ¸ ÌÂÔÓÒÂ‰ÒÚ‚ÂÌÌÓ Ì‡ ÔÓ¯ÂÌËfl, ÌÓ Ó·Ì‡Ó‰Ó‚‡-

ÎËÒ¸ ÌÂÍÓÚÓÓÂ ‚ÂÏfl ÒÔÛÒÚfl Â‰ËÌ˚Ï ÒÔËÒÍÓÏ, Ú‡Í ˜ÚÓ ˜ÂÎÓ·ËÚ˜ËÍ ·˚Î Ó·flÁ‡Ì

Ò‡Ï ÓÚ˚ÒÍË‚‡Ú¸ ËÌÚÂÂÒÛ˛˘Û˛ Â„Ó ÂÁÓÎ˛ˆË˛ ÒÂ‰Ë ÏÌÓ„Ëı (‰ÂÒflÚÍÓ‚? ÒÓÚÂÌ?)

‰Û„Ëı Ë ÎË˜ÌÓ Á‡·ÓÚËÚ¸Òfl Ó· ËÁ„ÓÚÓ‚ÎÂÌËË ÂÂ ÓÙËˆË‡Î¸ÌÓ Á‡‚ÂÂÌÌÓÈ ÍÓÔËË49,

Ú‡Í ˜ÚÓ «ÒËÒÚÂÏ‡ ·˚Î‡ ÔÓ‰˜ËÌÂÌ‡ Û‰Ó·ÒÚ‚Û ËÏÔÂ‡ÚÓÒÍÓÈ Í‡ÌˆÂÎflËË, ‡ ÌÂ ˜Â-

ÎÓ·ËÚ˜ËÍ‡»50. çÂ ÒÛ˘ÂÒÚ‚Ó‚‡ÎÓ Ë ‚ÓÁÏÓÊÌÓÒÚË ËÒÒÎÂ‰Ó‚‡Ú¸ ÛÊÂ ÔÓ‰‡ÌÌ˚Â Ì‡

‚˚ÒÓ˜‡È¯ÂÂ ËÏfl ÔÓ¯ÂÌËfl, ˜ÚÓ·˚ ÓÚ˚ÒÍ‡Ú¸ ‚ ÌËı Â¯ÂÌËfl ÔÓ ÒıÓÊËÏ ‰ÂÎ‡Ï: ‚

‡ıË‚˚ ÔÓ¯ÂÌËfl Ò ÂÁÓÎ˛ˆËflÏË ÌÂ ÔÓÒÚÛÔ‡ÎË Ë ÌÂ Í‡Ú‡ÎÓ„ËÁËÓ‚‡ÎËÒ¸, Ú‡Í

˜ÚÓ ÓÚ˚ÒÍ‡ÌËÂ ÛÊÂ ÒÛ˘ÂÒÚ‚Û˛˘Ëı subscriptiones Ë ÔÓÎÛ˜ÂÌËÂ Ëı ÓÙËˆË‡Î¸Ì˚ı

ÍÓÔËÈ Á‡‚ËÒÂÎÓ ÚÓÎ¸ÍÓ ÓÚ ÛÒÂ‰Ëfl (ËÎË Û‰‡˜ÎË‚ÓÒÚË) ˜ÂÎÓ·ËÚ˜ËÍ‡ Ë Â„Ó ‡„ÂÌ-

ÚÓ‚51. é Ï‡ÎÓÈ ‰ÓÒÚÛÔÌÓÒÚË ËÏÔÂ‡ÚÓÒÍËı Â¯ÂÌËÈ „Ó‚ÓËÚ Ë ÚÓ, ˜ÚÓ ÔÓ‰‡‚Îfl-

43 ÑÓÒÚ‡ÚÓ˜ÌÓ ‡ÌÌËÈ ÔËÏÂ ÔÓ‰Ó·ÌÓÈ ÒËÚÛ‡ˆËË – P. Phil. 1 (ÍÓÌÂˆ I – Ì‡˜‡ÎÓ II ‚.),
„‰Â ËÒÚˆ˚ ‰ÓÍ‡Á˚‚‡ÎË, ˜ÚÓ ·˚ÎË ÓÒ‚Ó·ÓÊ‰ÂÌ˚ ÓÚ ÎËÚÛ„ËÈ Í‡Í ÚÍ‡˜Ë, ‡ ÓÚ‚ÂÚ˜ËÍ,
ÌËÁ¯ËÈ ‡‰ÏËÌËÒÚ‡ÚÓ (ÍÓÏÓ„‡ÏÏ‡ÚÂ‚Ò), Ì‡ÒÚ‡Ë‚‡Î Ì‡ ÚÓÏ, ˜ÚÓ ÚÂ Ì‡fl‰Û Ò ÚÍ‡˜Â-
ÒÚ‚ÓÏ Á‡ÌËÏ‡ÎËÒ¸ Ë Ó·‡·ÓÚÍÓÈ ÁÂÏÎË, ‡ ÔÓÚÓÏÛ ÔÓ‰ÎÂÊ‡ÎË ÎËÚÛ„ËË Ì‡ Ó·˘Ëı ÓÒ-
ÌÓ‚‡ÌËflı. 

44 Taubenschlag R. Die Auslegung der Gesetze im Rechte der Papyri // Idem. Opera mino-
ra. S. 116–117.

45 Liebs D. Römische Provinzialjurisprudenz // ANRW. 1976. 2. 15. S. 322–323.
46 Schulz. Op. cit. P. 114. 
47 Ulp. 1 inst. = D. 1. 4. 1pr.–1.
48 Wilcken U. Zu den Kaiserreskripten // Hermes. 1920. 55. S. 1–42.
49 Williams W. The Libellus Procedure and the Severan Papyri // JRS. 1974. 64. P. 93–101.
50 Ibid. P. 103.
51 é· ˝ÚÓÏ Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚ÛÂÚ P. Col. 123 (= SB. 9526; 200 „. Ì.˝.). ëÏ. Apokrimata. De-

cisions of Septimius Severus on Legal Matters. Text, Translation and Historical Analysis by
W.L. Westermann, Legal Commentary by A. Arthur Schiller. N.Y., 1954. 
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˛˘‡fl ˜‡ÒÚ¸ ÒÓı‡ÌË‚¯ËıÒfl Ô‡ÔËÛÒÌ˚ı subscriptiones ÓÚÌÓÒËÚÒfl ÍÓ ‚ÂÏÂÌË ‚Ë-

ÁËÚ‡ ëÂÔÚËÏËfl ëÂ‚Â‡ ‚ Ö„ËÔÂÚ (199–200 „„.): ÔÓ ÒÔ‡‚Â‰ÎË‚ÓÈ ‰Ó„‡‰ÍÂ ìËÎ¸flÏ-

Ò‡, «ÔÓ‚ËÌˆË‡Î˚, ‚ÂÓflÚÌÓ, ÔÓÎ¸ÁÓ‚‡ÎËÒ¸ ÒÎÛ˜‡ÂÏ, ˜ÚÓ·˚ ÔÓÎÛ˜ËÚ¸ ÚÓ, ˜ÚÓ

Ó·˚˜ÌÓ ·˚ÎÓ ‰Îfl ÌËı ÌÂ‰ÓÒÚÛÔÌÓ»52. í‡ÍÓÂ ÔÓÎÓÊÂÌËÂ ÂÁÍÓ ÍÓÌÚ‡ÒÚËÛÂÚ Ò

‰ÓÒÚÛÔÌÓÒÚ¸˛ ÔÓ‚ËÌˆË‡Î¸Ì˚ı ‡ıË‚Ó‚, ‚ ÍÓÚÓ˚ı, ÒÓ„Î‡ÒÌÓ ‰‡ÌÌ˚Ï P. Oxy.

XVI. 1654, ÒÛ˘ÂÒÚ‚Ó‚‡Î‡ Ì‡Î‡ÊÂÌÌ‡fl ÒËÒÚÂÏ‡ ÔÓËÒÍ‡ Ë ÍÓÔËÓ‚‡ÌËfl ÒÛ‰Â·Ì˚ı

ÔÓÚÓÍÓÎÓ‚ (υJ πομνηματισμοι v). ëÎÂ‰Ó‚‡ÚÂÎ¸ÌÓ, ÏÓÊÌÓ ÔË‰ÚË Í Á‡ÍÎ˛˜ÂÌË˛,

˜ÚÓ ÔÓÔÛÎflÌÓÒÚ¸ ÒÛ‰Â·Ì˚ı ‚Â‰ËÍÚÓ‚ ·˚Î‡ ‚˚Á‚‡Ì‡ ‚ ÚÓÏ ˜ËÒÎÂ Ë Ëı ‰ÓÒÚÛÔÌÓ-

ÒÚ¸˛ ‰Îfl ÚflÊÛ˘ËıÒfl, ‚ ÚÓ ‚ÂÏfl Í‡Í ËÒÔÓÎ¸ÁÓ‚‡ÌËÂ ËÏÔÂ‡ÚÓÒÍËı ÂÁÓÎ˛ˆËÈ

·˚ÎÓ Ï‡ÍÒËÏ‡Î¸ÌÓ Ó„‡ÌË˜ÂÌÓ. 

èÓ‰‚Â‰ÂÏ ËÚÓ„. íÂÓËfl âÓÎÓ‚Ë˜‡ Ë ä‡ˆÓÙ‡, Ó·˙flÒÌfl˛˘‡fl ÔË˜ËÌ˚, ÔÓ ÍÓÚÓ-
˚Ï ‚ ËÏÒÍÓÏ Ö„ËÔÚÂ ÒÚÓÎ¸ ÓıÓÚÌÓ ÔË·Â„‡ÎË Í ‡„ÛÏÂÌÚ‡ˆËË, ÓÒÌÓ‚‡ÌÌÓÈ Ì‡
·ÓÎÂÂ ‡ÌÌËı ÒÛ‰Â·Ì˚ı Â¯ÂÌËflı, ÌÛÊ‰‡ÂÚÒfl ÌÂ ‚ ÔÂÂÒÏÓÚÂ, ÌÓ ‚ ‰ÓÔÓÎÌÂÌËË.
ñËÚËÛÂÏ˚Â Â„ËÔÚflÌ‡ÏË ËÏÒÍÓ„Ó ‚ÂÏÂÌË ÔÂˆÂ‰ÂÌÚ˚ ÌÂ ÔÓÒÚÓ ËÎÎ˛ÒÚËÛ-
˛Ú ÏÂÚÓ‰˚, ÍÓÚÓ˚ÏË ÔÓÎ¸ÁÓ‚‡ÎËÒ¸ ‡‰‚ÓÍ‡Ú˚, Ë ÌÂ ÚÓÎ¸ÍÓ ÔÓÏÓ„‡˛Ú ÓÚ˚ÒÍ‡Ú¸
‚ÂÌ˚È ÔÛÚ¸ ‚ ıËÚÓÒÔÎÂÚÂÌËflı Ô‡‡ÎÎÂÎ¸ÌÓ ‰ÂÈÒÚ‚Û˛˘Ëı Ô‡‚Ó‚˚ı ÒËÒÚÂÏ.
ëÛ‰Â·ÌÓÂ Â¯ÂÌËÂ Û‰‡˜ÌÓ ÒÓÂ‰ËÌflÎÓ ‚˚ÒÓÍËÈ ex officio ÒÚ‡ÚÛÒ ÔÓ‚ËÌˆË‡Î¸ÌÓ„Ó
ÒÛ‰¸Ë, ‚˚ÒÚÛÔ‡‚¯Â„Ó Ú‡Í ËÎË ËÌ‡˜Â ex auctoritate principis, Ò „ÎÛ·ÓÍËÏË ÔÓÙÂÒÒË-
ÓÌ‡Î¸Ì˚ÏË ÁÌ‡ÌËflÏË ÍÓÌÒÛÎ¸ÚËÓ‚‡‚¯Ëı Â„Ó ÏÂÒÚÌ˚ı ˛ËÒÚÓ‚. ëÛ‰Â·Ì˚È ‚Â-
‰ËÍÚ, ‡ ÚÂÏ Ô‡˜Â ÒÓÒÚ‡‚ÎÂÌÌÓÂ ËÁ Ú‡ÍËı ‚Â‰ËÍÚÓ‚ ‰ÓÒ¸Â Ì‡„Îfl‰ÌÓ ‰ÂÏÓÌÒÚËÓ-
‚‡ÎÓ consuetudo ‚ Â¯ÂÌËË ÚÓ„Ó ËÎË ËÌÓ„Ó ÒÎÓÊÌÓ„Ó ‚ÓÔÓÒ‡. èË ˝ÚÓÏ ÔÓÚÓ-
ÍÓÎ˚ ÒÛ‰Â·Ì˚ı ‡Á·Ë‡ÚÂÎ¸ÒÚ‚ ÔÓÒÚÓflÌÌÓ Ì‡ıÓ‰ËÎËÒ¸ ‚ ÔÂ‰ÂÎ‡ı ‰ÓÒfl„‡ÂÏÓÒÚË
ÔÓ‚ËÌˆË‡ÎÓ‚, ÍÓÚÓ˚Â ÊË‚Ó ËÌÚÂÂÒÓ‚‡ÎËÒ¸ Ë ÏÌÂÌËÂÏ ÒÚÓÎË˜Ì˚ı Ï˝ÚÓ‚, Ë
ËÏÔÂ‡ÚÓÒÍËÏË ÂÁÓÎ˛ˆËflÏË, ÌÓ ÓÚÌ˛‰¸ ÌÂ ‚ÒÂ„‰‡ ËÏÂÎË Í ÌËÏ ‰ÓÒÚÛÔ. ë‡Ï ÔÓ
ÒÂ·Â exemplum ·˚Î Ï‡„ËÌ‡Î¸ÌÓÈ ‰Îfl ËÏÒÍÓ„Ó Ô‡‚Ó‚Ó„Ó ÒÓÁÌ‡ÌËfl Ë ÌÂ ËÏÂ‚-
¯ÂÈ Ò‡ÏÓÒÚÓflÚÂÎ¸ÌÓÈ ˆÂÌÌÓÒÚË ÙÓÏÓÈ, ÌÓ Â„Ó Ì‡ÔÓÎÌÂÌËÂ, Ò˜‡ÒÚÎË‚Ó ÒÓ˜ÂÚ‡‚-
¯ÂÂ ˆÂÎ˚È fl‰ ‚‡ÊÌ˚ı Í‡˜ÂÒÚ‚ Ë ÓÒÓ·ÂÌÌÓÒÚÂÈ, ÔÂ‚‡ÚËÎÓ res iudicata ‚ Û‰Ó·-
ÌÓÂ, ‰ÓÒÚÛÔÌÓÂ Ë ÍÓÏÔ‡ÍÚÌÓÂ ˛Ë‰Ë˜ÂÒÍÓÂ ÒÂ‰ÒÚ‚Ó, ÒÚÓÎ¸ ˜‡ÒÚÓ ÔËÏÂÌfl‚¯ÂÂ-
Òfl ‰Îfl Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚‡ Ó Ô‡‚Ó‚ÓÈ ÌÓÏÂ. 

PRECEDENT IN ROMAN EGYPT (1st TO 3rd CENTURIES AD)

D. A. Bratkin

The issue of the so-called ‘case law’ of Roman Egypt had been making scholars of Roman
law and papyri restless for decades, yet Ranon Katzoff seemed to have terminated the dispute.
In his ground-breaking article of 1972 he managed to show that on no occasion was there any
convincing instance of the case law in its pure form. Later, in his 1980 ANRW entry he pro-
vided a comprehensive list of references to the papyri to prove his argument and carried it fur-
ther, almost closing the issue.

Katzoff’s main thesis, namely that advocates and petitioners referred to an earlier legal
case as ‘acceptable evidence of law’ is not challenged in the present article. Nor does its au-
thor try to contest the explanation for this suggested first by Jolowicz in 1937 and later re-
vised by Katzoff. Moving along the same line as Katzoff he adds three new items to his list of
reasons which made precedent the most popular evidence of law in the courts of Roman
Egypt.

First, one should not fail to notice close links which exist between the habit of case quoting
in Egypt and the rescript referred to in D. 1. 3. 38. In this passage Callistratus mentions that

52 Williams. Op. cit. P. 96.
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Septimius Severus acknowledged the force of the precedent (res iudicata) in ambiguous cas-
es. By that decision the judge was obliged to follow the precedents which demonstrated the
local custom of law (consuetudo). This almost entirely coincides with the usual intentions of
the advocates and petitioners (as it was shown by Katzoff), therefore grave reasons exist to
suppose that Severus merely validated the practice which had existed in Egypt at least AD
70s, as it is manifested by the papyri.

Second, local Egyptian lawyers, albeit competent in professional questions, lacked the
right to issue responsa which would have binding force for any provincial judge. Their status
was even lower since that particular right or ius publicae respondendi was granted as privi-
lege by the emperor himself. There are numerous examples of local lawyers consulting the
judges and/or the parties either in oral or in written form. The verdict passed on the base of
such a consultation combined the legal status of the judge appointed either by the emperor or
by the emperor’s delegate with the legal expertise of the lawyers who advised the judge on
the matter.

Third, it was the matter of practice which made judicial verdicts so frequent among the ev-
idence of law used in the court. Although in terms of legal theory precedents had no force at
all and were eclipsed by responsa of prominent jurists and emperor’s decisions, in terms of
accessibility no other document was as available to the general public as the protocols. Foren-
sic protocols were recorded in the official daybooks of the Egyptian administrators (hypo-
mnematismoi). Those were kept both in central and local archives of Roman Egypt and were
open for the extracts to be searched and copied. On the contrary, there was no similar system
for the imperial endorsements or resolutions, and those available were publicized and collect-
ed in a haphazard way.

In conclusion the author makes one step further. The precedent itself was not only a source
Egyptian advocates obtained their knowledge of law from, as Katzoff suggested. Forensic de-
cision was a marginal form within the Roman legal reasoning and thus it had no independent
value. By the concatenation of circumstances it became a valuable tool within the provincial
legal framework and thus enjoyed such a wide use. 
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